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MOT SO Y KIEN VE
THE CHAP DU AN PAU TU
KINH DOANH BAT PONG SAN
TAINGAN HANG THUONG MAI
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TOM TAT:

TU nhitng ndm 1990 dén nay, nganh Kinh doanh bat dong sén (KDBDS) § Viét Nam dong vai
trd quan trong trong nén kinh t&, dong thdi gép phan ddp ¢ng nhu ciu thi trudng vé nha §. Hién
nay, ngainh KDBDS 12 mot trong nhitng ngudn lyc dau tu clia toan xa hdi va 1a mot trong nhitng du
ng clia toan hé thdng céc t6 chic tin dung tai Viét Nam. Trong pham vi bai viét nay, nhém tic gia
phan tich nhitng vi'éng mic, khé khin trong thuc hién phap luat vé thé chip du 4n dau tw (DADT)
KDBDS tai ngin hing thuong mai (NHTM) va néu 1én mot s ki€n nghi hoan thién vin dé nay,
nhu: cAn thong nhat gifta luat chung va luat chuyén nganh, cé cic quy dinh nghiém hon vé céc thi
tuc khi stt dung DADT KDBBS d€ vay von tai cac NHTM,,...

T khéa: bt dong san, du 4n, ddu tw, ngdn hang thuong mai, thé chap.

1. Dt van dé

Hiép hoi Bt dong san (BDS) Viét Nam méi day
duwa ra mot nghién cttu cho thay, déng gép clia thi
trudng bat dong sdn trong GDP giai doan 2019 -
2021 khoang 14%. Thi trudng BDS c6 kha niang lan
tda d&n trén 40 nganh quan trong khic ctia nén kinh
t€ va trd thanh nhip ciu ndi cho céc thi trudng khéc,
g6p phin phit trién ddng bo cac loai thi trudng. Khi
nhu cau st dung cudi cling ca nganh BDS ting
1.000 ty ddng s& kich thich gid tri sin xuat clia cdc
nganh con lai 12 772 ty ddng va lan tda tdi gia tri
ting thém 1a 191 ty dong.!
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Trong nhitng nim gin ddy, su phat trién cla
nganh KDBDS phu thudc vao rit nhiéu yéu td
trong va ngoai nudc nhu: chinh sach quén 1y cta
Nha nuéc d8i v6i nganh, cdc géi hd trg cho nganh,
chinh sdch tin dung d6i v6i nganh, nhu ciu cla
ngudi dan hién nay, su phat trién kinh t€ ctia tirng
dia phuong,... Xuat phat tir thyc tién d6, d€ cho ra
doi mdot DAPT KDBDBS khong dé dang va nhanh
chéng. Ngoai cdc van dé vé phap 1y ddi v6i du 4n
thi quan trong nhat d& chii diu tw (CPT) c6 thé xay
dung va phat trién du 4n mdt cach tot nhat phai phu
thudc vao ngudn von. Hién nay, CDT c6 thé dé&
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dang huy dong von bing nhiéu hinh thic khic
nhau. Tuy nhién, da phan cdc chi diu tu s& chon
hinh thiic huy dong von tai cic 8 chic tin dung, cu
thé 1a cic NHTM tai Viét Nam, thong qua hinh thiic
th€ chdp cic DADT KDBDS.

Chinh vi vay, viéc thé chap cic DADT KDBDS
tai cic NHTM da trd nén phd bién. Viéc nay gitp
cho nén kinh t& nuéc nha phat trién vé nhiéu mat
trong d6 c6 1gi nhuin va quy hoach phat trién két
cAu ha tAng clia dat nuSc. Tuy nhién, di cling véi
nhitng thanh tyu da dat dudgc d6, van con nhiéu van
dé bat cAp cAn phai nghién ctu thém, nhim ning
cao chit lugng viéc thé chaip DADT KDBDS tai
cdc NHTM, g6p phan gitip cho nén kinh t& dit nu6c
phét trién va dap ting nhu cu vé an sinh xa hdi cho
nhan dan.

2. Nhitng vuéng mic, khé khin trong thuc
hién phap luat vé thé& chap du an diu tu kinh
doanh bat dong san tai ngan hang thuong mai

Ciin ctf vao quy dinh ctia phap luat hién nay vé
KDBBS va thé€ chip DAPT KDBBS, cu thé nhu
céc quy dinh tai Luat Kinh doanh bat dong sdn nim
2014 sta d6i, bd sung (SB, BS) nam 2020; Luat
Nha & nam 2014 (SB, BS nam 2019, 2020); Nghi
dinh s& 76/2015/ND-CP ban hanh ngay 10/9/2015
quy dinh chi ti€t ban hanh mot s6 diéu Luat Kinh
doanh bat dong sin 2014. Mic dit d4 c6 nhiéu quy
dinh phép luat vé viéc thé chap DAPT KDBBDS tai
cdc NHTM, tuy nhién vin con mdt s6 khé khin va
vuéng mic. Cu thé nhu sau:

Thit nhdt, theo quy dinh tai Piéu 11 Luat Kinh
doanh bat dong sidn nim 2014 (SB, BS nim 2020)
va Thong tu s6 26/2015/TT-NHNN ngay 9/12/2015
quy dinh huéng din trinh ty, thd tuc thé chap va gidi
chdp tai sdn 1a du 4n ddu tu xAy dung nha &, nha &
hinh thanh trong tuong lai da quy dinh rt rd vé viéc
cong khai thong tin vé BPS dugc dua vao kinh
doanh. Nhu vdy, ludt dinh cd nhian t6 chitc KDBPS
phéi c6 trach nhiém cong khai thong tin vé BDS ma
minh dua vao kinh doanh tai cic san giao dich BDS,
ddng thdi phdi cong bo thong tin clia cac du 4n nay
trén cdc phuong tién truyén thong dai ching.

DBé g6p phan chit ché hon va nhan manh trong

quy dinh phdp luat, tai Nghi dinh s& 76/2015/ND-
CP ngay 10/9/2015 da quy dinh chi ti€t ban hanh
mot s§ diéu Luat Kinh doanh bat dong sdn nim
2014, khi CPT mu6n chuyén nhugng mot phin,
toan bd du 4n, trudc khi ban giao, cin phai thong
bdo cho tat cd cac khach hang clia minh bing vin
ban va trén thong tin dai ching. Nhu vay, khi CDT
mudn thé chap dy dn, ddng nghia cling phai thong
tin d€n cdc khdch hang cla minh vé thong tin phap
ly clia dy 4n d6. Tuy nhién, di€u nay vin con b
ngd, chua ¢6 nhiéu CDT nghiém tic thuc hién quy
dinh nay. Chinh vi vy, viéc tit ca cdc khiach hang
s& hitu san phdm do CPT dua ra déu biét day di
thong tin phap 1y vé dv 4n ma minh dang c6 1a diéu
hét stic khé khin va khé dat duoc.

Thit hai, Nghi dinh s6 99/2022/ND-CP ngay
30/11/2022 quy dinh vé& ding ky bién phip bio
ddm, phan nio ddp tng dudc nhu cAu ding ky thé
chap clia cic NHTM. Tuy nhién, Nghi dinh so&
99/2022/ND-CP phét sinh van dé giy khé khin
trong qua trinh thuc hién viéc chuyén ti€p ding ky
th€ chap quyén tai sdn phat sinh tir hgp dong mua
bdn nha &, cu thé:

Hién tai, Nghi dinh s6 99/2022/NP-CP dugc
ban hanh d€ thay th& Nghi dinh s6 102/2017/ND-
CP vé ding ky bién phdp bdo ddm da h&t hiéu luc.
Theo khodn 6 Diéu 26 Nghi dinh s6 99/2022/NP-
CP quy dinh cu thé khi chuyén ti€p ding ky thé
chap quyén tai sin phat sinh tir hgp dd6ng mua ban
nha § sang th& chdp nha § hinh thanh trong tuong
lai, hodc th& chidp nha & da dugc cap Gidy ching
nhan thi co quan, t§ chiic c6 thim quyén khong
dugc yéu cau xéa ding ky th& chdp quyén tai sin
phdt sinh tir hgp déng mua b4n nha &, quyén tai
san phét sinh tir hgp dong mua bén tai sdn khédc
gin lién véi dat khi thuc hién thd tuc cong chitng,
chitng thu'c hgp ddng thé chdp nha &, hgp dong thé
chap tai sdn khdc gin lién v6i di't va khi thuc hién
thi tuc chuyén ti€p ding ky thé& chap. Quy dinh
nay con dugc khing dinh lai tai khodn 3 Piéu 18
Thong tu s6 07/2019/TT-BTP ngay 25/11/2019
huéng din mot s6 ndi dung vé ding ky thé chip
quyén st dung di't tai sdn gin lién vé6i dat.
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Tuy nhién, quy dinh tai khodn 4 Diéu 18 Thong
t s6 07/2019/TT-BTP ngy 25/11/2019 quy dinh
khi c6 yéu cau chuyén ti€p sang ding ky thé€ chap
tai sdn gin lién vdi dit do tai sdn di hinh thanh,
nghiém thu va dudc chitng nhin quyén s& hitu, thi
viéc chuyén ti€p ding ky th& chip quyén tai sin
phét sinh tir hgp ddng mua ban nha & theo quy dinh
Dbiéu 46 Nghi dinh s& 102/2017/NP-CP. Nhung
Nghi dinh s§ 102/2017/ND-CP vé ding ky bién
phdp bdo ddm da hét hiéu luc va dudc thay thé bsi
Nghi dinh s& 99/2022/ND-CP c¢6 hiéu lyc tir ngay
15/01/2023. N&u 4p dung vin ban da hét hiéu luc,
thi vo hinh chung, cic bén tham gia chuyén tiép the
chip phai thuc hién thd tuc ky hgp ddng thé chip
tai san da hinh thanh, nghi€m thu nhu vay s€ khong
ding v6i tinh thAn quy dinh cla vin bin mdi. Nhu
vay, khi chuyén ti€p sang ding ky th& chip tai san
gin lién v6i dat do tai sdn da hinh thanh, nghiém
thu va dugc chiing nhian quyén s hitu, s& giy kho
khin khi cdc quy dinh chura th6ng nhit v6i nhau vé
hiéu luc cla cdc vin ban quy dinh phap luat, din
dén dé 4p dung sai quy dinh phap luit do nhAm lin
vi chura thong nhat.

Thit ba, B luat Dan sy nam 2015 quy dinh cha
thé c6 thé vay von tai cic NHTM la c4 nhan va
phdp nhan, nhung trong quan hé thé& chap tai sin thi
con quy dinh thém ca hd kinh doanh, ho gia dinh,...
Luat DAt dai 2013 (SB, BS 2018) quy dinh chii thé
dugc giao dit, cho thué dat dé€ thuc hién DAPT
KDBDS bao gdm c4 nhan, t& chiic va hd gia dinh,
cac chii thé nay c6 quyén thé chap tai san 1a BDS
dé thuc hién DAPT KDBPS. Nhu vy, diy la diém
chua thong nhat gitta ludt chung va luat chuyén
nganh.

Thit tu, v6i tai sdn th€ chap 1a quyén st dung dat
va tai sdn gin lién trén dat, theo quy dinh ctia phap
luat, khi mudn thé€ chip tai san thi tai sdn nay phai
12 tai sdn khdng c6 tranh chap, day 1a mot trong
nhitng diéu kién vé tai sdn th& chip. Van dé ditra
13, viéc xdc dinh tai sdn ¢6 tranh chap hay khdng rat
khé. Thuc t€ cho thd'y khong phai dat c¢6 tranh chap
tir 1au, dugc cd quan chinh quyén xdc nhan thi méi
1a @At c6 tranh chip, ma chi cin c6 thu khi€u nai, t&
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cdo,.. chua x4c dinh dugc c6 ding hay khong thi
moi giao dich s€ bi tam ngirng. Nhu vy sé gay kho
khin cho CDT khi mudn thé chip loai thi sdn nay.

Thit ndim, vuéng mic trong viéc nhan i sdn 1a
khodn phai thu, quyén ddi ng phét sinh tir hgp dong
mua ban nha § ctia cht dau tu. Trudc khi CDT thuc
hién ban nha & hinh thanh trong tuong lai, CBT
phdi gidi chdp dy 4n hodc nha & hinh thanh trong
tuong lai. Tuy nhién, theo quy dinh tai khoan 1
Diéu 147 Luat Nha § nim 2014 (SP, BS nim 2019,
2020) va khoin 2 Piéu 19 Nghi dinh s6
99/2015/ND-CP, thi: “trudng hgp c6 thé chap dy an
diu tr xay dung hoic thé€ chdp nha & sé& ban, cho
thué mua thi chd dau tu phai giti kém theo gidy to
chitng minh da gidi chp hodc bién ban thdng nhat
clia bén mua, bén thué mua nha & va bén nhin thé
chap vé viéc khong phdi gidi chadp va dugc mua
béan, thué mua nha & d6”. Trong thuc t&, cac CPT
s& chon c4c 1ap bién ban thdng nhat gifta cic bén
nhu di néu trén. Vi viy, d€ bio ddm nghia vu vay
von clia CPT, cdac NHTM tiép tuc nhan thé chip tai
san clia CDT 1a c4dc khodn phai thu va quyén doi ng
phét sinh tir hgp dong mua bin nha §. Nhung khi
khdch hing mua nha & clia CDT va thé chdp nha &
hinh thanh trong tuong lai &€ bio ddm nghia vu vay
mua cinnha nay, mot sd vin phong ding ky dat dai
lai yéu cau phdi c6 vin ban gidi chdp doi véi tai san
12 khodn phdi thu va quyén ddi ng phat sinh tir hgp
ddng mua bén nha & ctia CDT mdi thyc hién ding
ky thé& chap.

Nhu vay, th€ chdip DAPT KDBDS tai cic
NHTM trong thuc t€ con rit nhiéu khé khin, bat
cidp khac. Tuy nhién, nhitng kh6 khian néu trén la
mot trong nhitng di€n hinh thuding gip va ciing 1a
hiu qué vé sau, né€u con kéo dai nhitng bt cAp nay.

3. Kién nghi gép phan nang cao hiéu qua thyc
hién phap luat vé th& chap dy 4n dau tu kinh
doanh bat dong san tai ngan hang thwong mai

Tinh hinh kinh t€ hién nay dang trong giai doan
khé khin, viéc th€ chAip DAPT KDBDS tai cic
NHTM ngay cang bi siét chit. Trong d6, quy dinh
phdp luat vé thé chip DAPT KDBDS tai céc
NHTM con nhiéu khodng tréng phap 1y, chua dong
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bd v&i nhau gitra cdc quy dinh hién hanh. Chinh vi
vay, dua trén thuc tién, nhém tdc gid c6 mot so ki€n
nghi nhdm ning cao hiéu qua thuc hién phdp luat
vé th& chap DAPT KDBBS tai cic NHTM nhu sau:

Thit nhdt, hién nay, v6i thdi dai cong nghé 4.0,
thong tin dudc truyén di nhanh chéng, s6 héa din
dén van dé& cong khai, chinh x4c cang doi hdi cao.
Thong tin phdi d& dang ti€p cin v6i nhiéu doi tuong
khdc nhau. Vi th€, quan hé thé chip DAPT
KDBPS tai NHTM ciing cin dudc cong khai,
nhim: cong khai thong tin thé chip DADT KDBDS
dé khich hang khong bi bd ngd khi dy 4n ma minh
dang theo doi, dang dat coc lai bi sang tén, ddi ch.
Hién nay, nhitng thong tin nay con kh4 it 6i, chi
nhitng ngudi trong nghé méi ¢ thé ki€m tra dugc,
gdy khé khiin khong it d&€n khach hang; Ping ky
th€ chap va trién khai hé thong ding ky giao dich
bdo ddm; Xay dung hé thdng dif liéu vé giao dich
bdo ddm 12 didu bit budc phai thuc hién dugc trong
thdi gian qua. Pay 12 mot trong nhitng diéu co ban
cAn ddp ting d€ g& bd nhitng vudng mic trong quan
hé th& chap DADPT KDBDS.

Thit hai, cAn thong nhat gitta Luat chung va Luat
chuyén nganh. Mic du da ban hanh va chinh stta
cho thdng nhat giita Nghi dinh s& 99/2022/ND-CP
ngay 30/11/2022 quy dinh vé ding ky bién phédp
bio dim, Thong tw s§ 07/2019/TT-BTP ngay
25/11/2019 huéng din mot sd ndi dung vé ding ky
thé chap quyén st dung dt thi sdn gin lién véi dat;
tuy nhién, tai Thong tu s& 07/2019/TT-BTP ngay
25/11/2019 huéng din mot s& ndi dung vé ding ky
thé chap quyén st dung dat, tai sin gin lién vé6i dat
lai chua dugc stta d6i dé thong nhit vé 4p dung vin
ban phap luat con hiéu lyc. C6 thé day 1 13i ky
thuat clia cdc nha 1am Luat, vi vAy cAn ¢6 vin ban
strta d6i dé khong nham 13n khi 4p dung phap luat.

Thit ba, cin thdng nhit cac chi thé c6 quyén the
chip DAPT KDBDS tai NHTM, vi day la mot
trong nhitng diéu kién dé viéc th& chip DAPT
KDBPS tai NHTM c6 hiéu Iyc. Can ¢6 vin ban quy
dinh riéng vé viéc th€ chaip DAPT KDBPS tai
NHTM, vi chua ¢6 vin bdn quy dinh riéng vé van
dé nay. Trong d6, phai quy dinh cu thé vé chii thé

th& chap DAPT KDBBS tai NHTM d& lam cin ct
cho cdc tiéu chi xét duyét cAp tin dung clia cic
NHTM. Viéc nay gidp cho cic NHTM c6 mot hé
thong tiéu chi chung, dé tir @6 han ché& dudc cic rai
ro phap 1y c6 thé x4y ra.

Thit tu, can dua ra cac quy dinh cu thé vé thi sdn
bi tranh chap. Tai sin bi tranh chap 13 nhu thé nao?
C6 can phai chiing minh bing ban 4n hay quyét
dinh cu thé nio hay khong? Tranh trudng hop chi
cAn c6 su khi€u nai vé DAPT nhung chua c6 x4c
thyc thi NHTM da phai dirng cdc thd tuc vay von.
Can quy dinh cu thé thim quyén clia co quan xic
dinh tai sdn c6 tranh chip thudc thim quyén clia ai
d€ 4p dung vao thyc tién, gitp cho cic CDT c6 thé
mé rong dau tu. Ngoai ra, cin nhanh chéng hoan
thién du 4n khi ngudn vén phai dgi NHTM gidi
ngan do vuéng phai vin dé vé tranh chap.

Thit ndm, can c¢6 cic quy dinh nghiém hon vé
cdc thi tuc khi st dung DADPT KDBPS d€ vay von
tai cac NHTM. Thong nhat giita viéc gidi chap va
cdc thd tuc lién quan dén viéc gidi chap, tranh
trudng hgp gay khé khan cho NHTM, CDT va bén
thit ba. Cac CPT cin nghiém tic thyc hién dé
khong gay rii ro cho cdc NHTM, dép ting nhu ciu
an sinh xa hoi cho nhian dan va gép phin phat trién
nén co s ha ting, kinh t&€ da't nudc.

Ngoai ra, cAn md rong pham vi doi tugng cia
thé¢ chdp DAPT KDBDS, thay vi chi th€ chap
nhitng tai sdn thudoc DAPT KDBBS d€ thyc hién
chinh dv 4n d6. B&i cdc CPT sé& c6 nhiéu du 4n
khac nhau ma khong dirng lai & mot dy an va gia tri
16n hon dy 4n dinh th& chap. Viéc cic NHTM nhin
dugc tai san ¢6 gia tri 16n cang bao dam cho tin
dung hon.

TU cdc phan tich trén, chiing t6i nhan thdy phip
luat vé th& chap DAPT KDBPS tai cic NHTM
dugc diéu chinh va rang budc bdi nhiéu vin ban
nhat dinh. Pic biét, chura c6 vin ban thong nhat va
quy dinh riéng vé th& chap DAPT KDBPS tai cic
NHTM, ma chii y&u nim rdi ric & nhiéu Luat khic
nhau, nhu: Bo luat Dan sy nim 2015, Luat DAt dai
nam 2013 (SP, BS nam 2018), Luat Nha § nim
2014 (Sb, BS nam 2020), Luat Kinh doanh BBS
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nam 2014 (SP, BS nim 2020),... Thuc t& cho thiy,
mdt mdi quan hé dudc diéu chinh bdi nhiéu vin ban
phédp luat khdc nhau s& dé€ dang din dén tinh trang
chdng chéo, viéc sit dung va 4p dung khé khin.

4. Kétluan

Véi sy phét trién manh mé ctia nén kinh t& Viét
Nam hién nay, dé dap tng cdc nhu cau ngay cang
cao clia xa hoi, viéc xAy dung cd s ha ting 1a diéu
khong thé thi€u. Chinh vi vay, din dén cdc du 4n
moc 1én nhiéu, trong d6 khong thé khong nhic dén
cdc DADT KDBDS. Bé cic DADT KDBDS hoan
thanh dudc muc tiéu dé ra ban diu, can phai c6 du
tiém Iyrc vé tai chinh ma COT thi khong thé dap tng
toan bd. Vi vay, bién phép t6i wu nhat 1a th& chap
DABT KDBBS tai cic NHTM d& hoan thanh du 4n
d6. Tuy nhién, viéc th& chidp nay ciing khong hé
don gidn ma dang gip nhiéu van dé kho khin gitta
cdc bén, nhu bén thé chip, bén nhan thé chip va
khach hang cia DADT KDBDS.

Thi trusng KDBDS 1a mdt phan quan trong clia
nén kinh t&€. Nganh KDBPS la mdt nganh mang
nhiéu ridi ro, von 16n nén viéc huy dong von tir cic
NHTM khong thé tranh khéi. Trén co s3 phan tich

TAILIEU TRICH DAN:

thuc trang phdp luat vé th& chaip DADPT KDBDS
tai cdc NHTM, d€ tir d6 dua ra cdc van dé can
phdi hoan thién, ching t6i mong mudn nhitng
déng gép ¥ ki€n, ki€n nghi phan nao s& gép phan
nhim hoan thién cdc quy dinh cu thé cda phdp
luat vé th€ chap DAPT KDBBBS. Thuc t&€ cho
thdy, n€u cdc quy dinh phép luat chiit ché, thdng
nhat giita phdp ludt chung va phdp luat riéng, sé&
tao tién dé tot cho CDT, NHTM 4p dung va ngugc
lai phdp ludt con chua chit ché sé& khi€n CDT,
NHTM giip nhiéu ric r6i va chiu 4nh hudng xau
dé&n quyén va nghia vu clia cdc bén. Ngoai ra, cdc
khach hang 1a ngudi s& hitu, mua cdc sin phim tir
DADT KDBBBS ciing bi 4nh hudng, thiét hai vé
tai san ciia khach hang.

Nhu vdy, viéc hoan thién phip luat vé DAPT
KDBBBS 1a diéu can thiét d& gidm di nhitng vuéng
mic thuc t€ dang ton tai. PE ning cao hiéu qua
diéu chinh ctia bién phap th&€ chip DAPT
KDBBDS, viéc hoan thién phdp luat mdt cich
thong nhit va sém dugc 4p dung trong thuc tién sé
gidp hoat dong ctia NHTM sudn sé hon, CDT dé
dang ti€p cAn ngudn vén hon W
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ABSTRACT:

Since the 1990s, Vietnam’s real estate industry has played an important role in the country’s
economy and has met housing demand. The real estate industry is one of the investment resources
of the whole society and one of the outstanding loans of the entire banking system in Vietnam. This
paper analyzes the obstacles and difficulties in enforcing regulations on mortgages for real estate
investment projects at commercial banks. Based on the paper’s findings, some recommendations
are made to resolve these issues. For example, Vietnam should unify its general and specialized
laws and have stricter regulations on commercial banks’ procedures for granting loans based on
real estate investment projects.

Keywords: real estate, project, investment, commercial bank, mortgage.
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