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Hién nay, viéc tra thii lao cho sdng ché clia ngudi lao dong tao ra trong qud trinh lao dong chi

y&u dua trén cd ch€ thda thuan. Tuy nhién, trong nhitng trudng hdp sang ché mang lai lgi ich vugt
trdi cho ngudi st dung lao dong, cd ché tra thii lao theo thda thuén td ra thi€u cong bing cho ngudi
lao dong. Nhiéu nudc tién ti€n dd sém nhan ra bat cAp nay va cé quy dinh trd thii lao cdng bing
hon, nhim khuyén khich sing tao trong nghién citu khoa hoc clia ngudi lao dong. Bai viét nhan
dién nhitng bat cAp trong phap luat vé s& hitu trf tué va lao dong ctia Viét Nam d6i v6i van dé nay,
tir d6 dé xuat huéng hoan thién phdp luat, nhim ddm bdo quyén 1¢i clia ngudi lao dong, khuyé&n
khich sdng tao trong nghién cttu phat trién (R&D) tai doanh nghiép.
T khéa: sang ché tao ra trong qué trinh lao dong, ngudi lao dong, thii lao, 1gi ich vugt troi.

1. Sang ch& cta ngudi lao dong mang lai 1gi
ich vugt troi va bai toan khuyé&n khich siang tao
thong qua co ché tra thu lao twong xitng, phut hgp

Theo khodn 12, diéu 4 Luat S§ hitu tri tué
(SHTT) nim 2005 (stra d8i, b& sung nim 2022):
“Sdng chéla gidi phdp ky thudt dudi dang sdan phdm
hodic quy trinh nhdm gidi quyét mot van dé xdc dinh
bing viéc iing dung cdc quy ludt tu nhién”. Sang
ch& 12 mot d6i tugng quyén sd hitu tri tué dic biét
quan trong, c6 anh hudng to 16n dé&n sy phat trién
ctia nhan loai.

Do nhitng ti€n b vudt bac clia khoa hoc cong
nghé, hoat ddng nghién cifu phat trién (Research &
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Development - R&D) ngay cang tr§ nén phc tap,
ddi hdi nhitng nd luc tap thé véi nhiéu may méc,
thi€t bi tinh vi. Ngay cang it dan nhitng nha phat
minh, nha sdng ché€ cd nhin, cdc sing ché tip trung
vao khu vyc nha nu6c va cdc doanh nghiép véi
ngudn lyc hiing hau'. Theo Lé Vii Van Anh (Pai
hoc Durham, Anh Qudc), “hinh dnh lang man vé
cdc nha sang ché cd nhan nhu Graham Bell, Thomas
Edison, ngoi can mdn lam viéc tir sang som dén toi
khuya, da tré thanh di vang ™.

Hién nay, ngudi lao dong (NLP) c6 khad ning
nghién cttu, sdng ché 1a cdc nha khoa hoc, k§y st,..
chii y&€u Iwa chon hop tdc hodc lam viéc dudi su



LUAT

quan 1y cta nguoi st dung lao dong (NSDLD)
thong qua 2 hinh thdc chinh nhu sau:

(i) Cd ché& hgp ddng hop tic nghién ctu, khi d6
nha khoa hoc Ia d6i tdc duge huéng thi lao nhu da
thda thuan theo quy dinh.

(ii) Cd ché& hgp ddng lao dong, khi d6 nha khoa
hoc lam viéc cho ngudi st dung lao dong (NSDLD)
1a doanh nghiép hodc trudng dai hoc, vién nghién
ctru va dudc hudng luong theo quy dinh cta phap
luatlao dong.

D6i v6i hinh thiic thit hai, nha khoa hoc ¢6 thé 1a
vién chic trong vién nghié€n citu hay trudng dai hoc
cong lap, hodc la NLD trong mot doanh nghiép.
Nhitng NLDP thudc hinh thic nay lam viéc dva trén
cong viéc dudc giao va nhan thu lao nhu tuong ng
v6i cong viéc ddm nhiém. Viéc tao ra sdng ché la
mot phin clia qud trinh lao dong, dugc ghi nhan
trong hgp dong va dugc trd thit lao (thdong qua co
ché& luong, thudng) cin ctt theo hgp dong va thda
udc lao dong tap thé. Do vay, rat khé dé xac dinh
dudc nhitng gia tri 1¢i nhuan ma sang ché ctia NLD
tao ra trong qué trinh lam viéc dudi sy quan Iy cta
NSDLD. Tuy nhién, khi thda thuan vé thu lao,
NSDLDP chic chin di c6 du liéu vé 1¢i ich ma sing
ch& cia NLP mang lai, d€ c6 cd sd trd luong,
thudng tuong xdng.

Mot tinh hudng tuy hi€m gip nhung khong phdi
khong xdy ra, d6 1a sdng ché& ctia NLD mang lai 1¢i
nhuin vugt qui duy liéu ban dau, mang dén 1¢i ich
vugt troi (outstanding benefits) cho doanh nghiép.
Vi du: Mot loai thudc duge nghién citu ky vong sé&
¢6 dugc tinh manh hon 20% so vdéi thudc cii, nhung
thuc t€ di manh hon 300%, thong qua d6 mang lai
lgi nhuan rat I6n cho doanh nghiép. Nhiing siang
ché€ trong tinh huéng d6 dudc goi l1a sdng ché “vuot
troi” (outstanding inventions)’, dugc tao ra b3i NLD
trong qué trinh l[am viéc va mang lai nhitng 1di ich
dang k€& cho NSDLDP so véi du liéu ban dau. Thuat
ngit nay xuat hién 1An diu tién va dugc ghi nhan
trong vu kién giita Kelly va GE Healthcare Ltd
nam 2009*.

Van dé tra thil lao cho nhitng séng ché ctia NLD
mang lai 1gi ich vugt trdi c6 ¥ nghia rat 16n: Mot

mit, d6 1a sy tudng thudng cdng bing cho nha sdng
ché&, vi s& 12 khong thdéa ddng néu nhu ho chi dudc
nhin thu lao theo thda thuin (v6i mot ky vong hop
ly vé 1gi ich clia sdng ch& ma ho tao ra). Mit khéc,
v6i doanh nghiép, mot sy bdo ddm chic chidn bing
phip ly vé thl lao xitng ddng v&i 1gi ich ma sing
ché& dem lai s& khuyén khich sy sing tao clia NLD,
thong qua dé dem lai 1di ich I6n hon cho NSDLD.

Dé giai quyét van dé nay, dudi géc do phép ly,
phép luit cin quy dinh 18 vé trudng hdp NLD c6
sdng ché& vugt troi thi ho c6 th€ nhan mic thu lao
nhu thé ndo twong ng vdi gid tri 1¢i nhuin ma sdng
ch& d6 mang lai, cling nhu nhitng yé&u t&, diéu kién
dé xac dinh muc thi lao nay.

2. Quy dinh cta phap luat Viét Nam vé tra
thi lao cho sang ch& clia nguvi lao dong mang lai
lgi ich vugt troi

Dudi géc do phap luat lao dong, khodn 1, Piéu
3 Bo ludt Lao dong nam 2019 quy dinh: “Nguoi lao
dong la nguoi lam viéc cho nguoi sit dung lao dong
theo thda thudn, dugc trd luong va chiu sy qudn ly,
diéu hanh, gidm sdt ciia nguoi sit dung lao dong”.
Nhu vay, NLD dugc trd thi lao bdi NSDLD va chiu
st quan 1y, diéu hanh, gidm sit cia NSDLDP. Phip
luat lao dong khong dé cap cu thé vé& quyén SHTT
doi véi sdng ché do NLP tao ra trong qu4 trinh 1am
viéc. Vi vy, 1ap luin nay ro rang khong di manh
dé khing dinh chic chin quyén sd hitu tai san tri
tué cta doanh nghiép’. Van dé nay dudgc quy dinh
cu thé & Luat SHTT. Theo Piéu 86 Luat SHTT
nim 2005: T8 chiic, cd nhidn diu tu kinh phi,
phuong tién vat chit (ngoai ngan siach nha nudc)
cho tdc gid dudi hinh thdc giao viéc, thué viéc sé
dugc quyén ding ky bdo ho va trd thanh chii s§
hitu ctia sing ch€. Nhu vy, trong trudng hgp ding
ky thanh cong, NSDLP di diu tu kinh phi, phuong
tién, trd thit lao cho NLP tao ra sidng ché sé& trd
thanh chii s§ hitu clia sing ché theo quy dinh tai
Diéu 121 Luat SHTT.

V& viéc tra thi lao cho sdng ch& ctia NLP néi
chung, phdp ludt Viét Nam hién nay ton trong
nguyén tic thda thuan. Theo d6, k€& ca khi c6 sdng
ch& “vuot troi”, NSDLD vé mit nguyén tic vin sé

$6 21 - Thang 10/2023 47



TAP CHi CONG THUONG

ap dung trd thu lao dua trén nhiing ndi dung da
dugc thda thuan trong hop ddng. Bén canh d6, NLD
von 1a doi tugng yéu thé, viéc nhan thii lao nhu da
dinh trong khi sing ch€ mang lai 1gi ich vugt trdi la
mot thiét thoi 16n d6i v6i quyén va 1gi ich cia NLD,
diéu nay sé 4nh hudng d€n mong mudn cong hi€n
va sdng tao ctia NLD. Bdi, n€u khong dugc dam
bdo quyén 1¢i, cidc nha nghién cifu s& khdng lam
viéc v6i kha ning tot nhat.

O géc do Luat SHTT, phap luat Viet Nam hién
hanh khong c6 quy dinh cu thé vé viéc trd thi lao
cho séang ché& vudt troi ctia NLD. Nhin chung, NLD
s€ chi dugc trd cong theo miic thii lao nhu theo nhu
thda thuin ban dau hoic quy dinh phdp luit, con
quyén SHTT sé& thudc vé NSDLD.

Nhu vay, cho dit sdng ché ctia NLP c6 thé mang
lai thém nhiéu 1gi nhuén trén thuc t€ thi NLD van
s& chi nhan dugc khodn thl lao nhu di an dinh
trude. Trong trudng hgp khong ¢6 thda thuin, dp
dung thuc hién trd thi lao theo Piéu 135, Luat
SHTT 2005 (stta d8i, bd sung nim 2022):

“2. Miic thit lao t6i thi€u ma chii sé hitu phdi trd
cho tdc gid dugc quy dinh nhu sau:

a) 10% sé'tién lam loi ma chii s& hitu thu duoc
do sit dung sdng ché, kiéu ddang cong nghiép, thiét
ké'bo'tri;

b) 15% tong s6 tien ma chii s¢ hitu nhdn duogc
trong mdi lan nhan tién thanh todn do chuyén giao
quyén sit dung sang ché, kiéu ddng cong nghiép,
thiét ké' bo'tri”.

Trong trudng hop sing ch&, ki€u didng cong
nghiép, thi€t k&€ bd tri dudc nhiéu tic gid tao ra,
mtc thi lao quy dinh 12 mdc danh cho tit ca cic
ddng tdc gid; cidc dong tic gid tu thda thuin viéc
phan chia s& tién thii lao do chd s& hitu chi tra.

Mit khic, khodn 4, Piéu 135 quy dinh ring:
“Nghia vu trd thit lao cho tdc gid sdng ché, kiéu
ddng céng nghiép, thiét k& bo tri ton tai trong sudt
thoi han bdo ho ciia sdang ché, kiéu ddng cong
nghiép, thiét ké b6 tri.” Piéu nay c6 nghia, NLD 1a
tdc gid sing ché s& dudc tré thit lao cho dén hét thai
han bdo ho clia sing ché&. Tuy nhién, phia NSDLD
van c6 thé 1ap luén ring 1¢i nhuin c6 dugc la nhg
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vao lgi th€ clia NSDLD nén 1gi ich tir sdéng ché&
mang lai rit nhd, thAm chi khong c¢6 va theo d6 miic
thi lao bd sung ctia NLP nhan dugc xem nhu khong
ddng ké.

3. Kinh nghiém quéc t& vé tra thu lao cho sing
ché& ctia ngudi lao dong mang lai l¢i ich vuot troi

Tai Anh, Diéu 40 clia Pao luat Siang ch& 1977
clia Vuong qudc Anh (Patents Act 1977 - PA 1977)°
quy dinh, NLD c6 quyén yéu ciu NSDLD trd thu
lao cho sdng ch& mang lai 1gi ich vugt troi.

Tuy nhién, trén thuc t€ tai Anh, nhitng vu kién
vé van d& hudng bdi hoan (compensation) tir sdng
ché& do NLD tao ra thudng it khi dudc x{ ¢6 1gi cho
NLD’ béi viéc chiing minh riing séng ché cia NLD
thuc sy vudt troi 1a rat khé. La bén y&u thé trong
quan hé lao dong, NLP khong cé nhitng ngudn luc
cin thi€t d@& chitng minh sdng ch& mang lai 1di ich
vugt troi. Loi ich vuot troi cla sdng ché mang lai
thé hién truc ti€p qua 1gi nhuan vugt ngoai du kién,
cao hon mic thong thudng clia cic sin phadm. Tuy
nhién, 1gi nhuan dat dudc la tﬁ;ng hoa clia nhiéu yé&u
t0, do d6 phia NSDLD thudng vién din 1¢i nhuin
vudt trdi mang lai 1a nhd vao 16i thé sdn c6 cia
doanh nghiép (nhu thuong hiéu, thi trudng, hé
thong ban hang, dai ly,..). Do d6, NLD rit khé
chitng minh sdng ch&é mang lai 16i nhuan vuot troi
cho doanh nghiép.

Vi nghia vu chitng minh thudc vé NLD, nén c6
rit it vu viéc NLP khdi kién thanh cong d€ yéu cau
thit lao cho sdng ch& vugt trdi. Mot trudng hop
thanh cong hi€m hoi nhung tiéu biéu tai Anh la vu
kién giita Gido su Shanks va Cong ty Unilever. Ong
Shanks da thanh cong khi kién Cong ty theo Piéu
40, PA 1977 va dugc nhén thu lao theo quy dinh tai
Diéu 41 ctia Luat nay. Cu thé, trong thdi gian lam
viéc cho Unilever UK Central Resources Ltd, Gido
su Shanks dd c¢6 mot sing ché dugc st dung rong
rdi trong xét nghiém dudng huyét. Sdng ché nay
dugc chuyén giao va dudc ding ky bdi cic cong ty
trong TAp doan Unilever. Gido su Shanks cho ring,
cdc bing sdng ché clia 6ng di mang lai “Igi ich
vugt troi” cho doanh nghiép va khdi kién dé yéu
cAu dudc chia 1¢i nhuin cong bing.
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Trudng hop clia Gido su Shanks thudc Piéu 40,
khodn 1 quy dinh vé sidng ch& clia NLD tao ra,
nhung quyén s& hitu thuoc vé NSDLDE. Vién chic
diéu tran udc tinh 1gi ich rong ctia Unilever thu
dudc tir cdc bing sing ch&€ do Shanks tao ra la
khodng 24,3 triéu bang Anh, ngudi nay lai cho
riang 1gi ich néu trén khong “vugt trdi”, “xét dén
quy md va bdn chat” cia Unilever 1a mt doanh
nghiép rat 16n. Cudi cuing, sau 13 nim va 4 lan
kién tung, Gido su Shanks di nhian dudc mifc bdi
hoan tuong tng vGi 5% 1¢i nhuan (khodng 2 triéu
Bdng Anh) ma Cong ty thu dugc tir sdng ché cla
ong Shanks®.

Ngoai ra, &€ ddm bio ti da quyén Igi ctia NLD,
Diéu 42 PA 1977 quy dinh, néu c6 bat ky diéu
khodn nao trong hgp dong ky két véi NLD ¢6 noi
dung han ché& quyén ctia NLD ddi vdi cic sdng ché
do NLD d6 tao ra thi cic diéu khodn nhu vay sé bi
coi 1a vo hiéu (unenforceable)©.

Tai Pic, ndoi dung vé thi lao b sung cho
NSDLD dugc quy dinh trong Pao luit vé sing ché
cua NLb buc (Gesetz
Arbeitnehmererfindungen)’’. Cu thé, tai DPiéu 9,

tiber

khodn 2 ctia Luit nay quy dinh vé viéc x4c dinh
mic thu lao doi véi sdng ché rang budc (tied
inventions)'? dva trén: (i) kha nang mang lai Igi
nhuin clia sang ché; (i) nhiém vu va vi tri clia NLD
trong doanh nghiép; (iii) dong gép clia doanh
nghiép (NSDLD) véi sang ch&'®. Trai ngugc véi
Anh, phép luat Dic quy dinh rit chit ché huéng vé
phia bdo vé quyén 1gi NLP.

4. Ki&n nghi hoan thién phap luat Viét Nam
vé tra thu lao cho ngudi lao dong cé sang ché&
vugt troi

Trén co s§ nhitng phan tich néu trén, bai viét
ki€n nghi, Viét Nam cin c¢6 quy dinh phap luit va
cd ch€ gidi quyét tranh chap vé tra thil lao bd sung
cho NLP trong trudng hdp sing ch€ mang lai 1gi ich
VUGt troi.

Trudc hét, can c6 quy dinh phap ludt vé trd thii
lao khi sédng ché& ctia NLD mang lai 1¢i ich vugt troi.
Theo kinh nghiém qudc t&€, quy dinh nay nén nim
trong Luat SHTT, thay vi Luat Lao dong. Cu thé,

tai Piéu 135 Luat SHTT hién hanh c6 thé bS sung
mot khoan méi vdi ndi dung quy dinh nhu sau:

Trong trudng hdp sdng ché€ mang lai 1¢i ich vugt
troi so v6i ky vong thong thudng cia chd sG hiu
sang ché&, thi tic gid c6 quyén yéu ciu chi s3 hitu
sang ché tra thii lao bS sung ngoai thda thuin ban
dau, tuong xing vé6i gid tri phan 1gi ich vuot trdi ma
sdng ch€ mang lai.

Trong trudng hgp cdc bén khong thda thuin
dudc, Toa 4n hoiic Trong tai s& quyét dinh mitc th
lao b sung. Trong qua trinh gidi quyét tranh chap,
nghia vu chiing minh sdng ch€ khong mang lai Igi
ich vuot trdi thudc vé chi sé hitu sang ché.

Trudc hét, quy dinh nay dinh nghia mot sédng
ch& mang lai 1¢i ich vuot troi trén co s& so sanh véi
ky vong thong thudng clia chli s§ hitu sdng ché.
Trén cd s& d6, phap luat sé trao quyén cho NLD
trong viéc dua ra yéu cAu NSDLD phai trd thii lao
bd sung cho sing ché& so v6i thda thuin ban dau.

Trong trudng hop cic bén khong thé thda thuan
dugc vé miic thii lao b3 sung cho sing ché cia NLD
mang lai 1di ich vugt troi, thi NLD c6 thé khdi kién
va cd quan tai phdn (Tda dn, trong tai thuong mai)
s& xac dinh mic thu lao thong qua gidi quyét dinh
tranh chap. Cd s§ d& xem xét mtc thii lao b3 sung
s& dua trén tdng thé nhiéu y&u &, nhu:

- Mitc d6 déng gbp cla tic gid vao viéc tao ra
séng ché;

- Miic do déng gép clia sang ché trong 1di ich
VUGt troi mang lai cho chi s& hitu sing ché;

- Tuong quan giita 1gi ich vugt troi ma sang ché
mang lai so véGi Igi ich thong thudng cia doanh
nghiép trong hoan cénh tuong tu, xét trén quy md
va pham vi kinh doanh ctia doanh nghiép;

- Chi phi ctia doanh nghiép 1a chd s hitu sang
ch& @€ hién thuc héa Igi ich (thdng qua hoat dong
quéng cdo, daily, ban hang,...);

- L& cong bing.

V& cd ban, cd quan tai phdn sé& dugc trao quyén
diéu chinh diéu khoin vé thu lao ctia hgp ddng,
thda thuin gitta NSDLD va NLP lién quan dén
cdng viéc tao ra siang ché&. C6 thé thdy, quy dinh
nay c6 nhiéu di€m tuong ddng v6i quy dinh vé diéu
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chinh hgp ddng khi hoan cinh thay d6i co ban tai
Piéu 420 Bo luat Dan sy nim 2015. Viéc NLP phit
minh ra mot sdng ché& vugt trdi - trong mot chirng
muc nio dé - cé nhiéu di€ém twong ddng vdi mot
hoan canh thay d6i cd ban, n€u nhu céc bén trong
hgp ddng biét truSc thi hgp dong da khdng dugc
giao két hoic dugc giao k€t nhung v6i ndi dung
hoan toan khic (dic biét 1a vé mifc thil lao). Trong
trudng hop hoan canh thay ddi co ban, bén c6 1gi
ich bi 4nh hudng c6 quyén yéu cau bén kia dam
phdn lai hop dong trong mdt thdi han hop ly. Khi
cdc bén khong thé thda thuan, Toa 4n c6 thé diéu
chinh hoic chdm dit hgp ddng d€ can bing Idi ich
hop phap giita cic bén. Co ch€ d€ co quan tai phan

TAILIEU TRICH DAN:

quy&t dinh mic thu lao bd sung ddi v6i sing ché
ctia NLD mang lai Igi ich vugt troi c6 thé tham
khdo co ch€ Toa 4n diéu chinh hgp ddng khi hoan
canh thay ddi cd ban.

Can nhin manh ring, cic trudng hgp sang ché
mang lai 1¢i ich vugt troi rat han hitu va thuc tién
trén thé€ gidi cling cho tha'y NLD rat kh6 khin déu
yéu ciu thi lao bS sung. Piéu nay ciing gitip cin
bing quyén lgi giitta NSDLD va NLD trong viéc
diu tu nghién cifu, phat trién dé tao ra sang ché.
Nhung mot cd ch€ tra thi lao va tudng thudng xing
dédng 1a can thi€t d€ khuyén khich su sing tao,
thong qua d6 1am 1gi cho ca doanh nghiép ciling nhu
nha nghién ctu trong quan hé lao dong m

ITheo T& chic S hitu tri tué Thé gidi (WIPO), hon 90% sb biing sang ché trong giai doan 2007-2021 dugc ding ky
bdi cic doanh nghiép, trudng dai hoc, vién nghién ctiu, cd quan chinh phii va céc t8 chiic khic, s6 lugng bing sing
ch& cip cho c4 nhin chi€m s6 lugng han ch&. Ngudn: WIPO, Patent Cooperation Treaty Yearly Review 2022 -
The International Patent System, 2022, tr.24

2Lé Vii Van Anh (2023). Thii lao cho sidng ché€ trong qud trinh Iam viéc: Ctta 4i khé cho ngudi lao dong? Tap chi
Kinh t€ Sai Gon s6 30, thdng 03.

3Pinh nghia vé outstanding (vuot trdi) dude ghi nhin tai doan 60 (iv) cta vu kién Kelly va Chill v6i GE Healthcare
Ltd nim 2009. “Vugt trdi" c6 nghia 1a “diéu gi d6 dic biét” hoic “khic thudng” va hon ci “ddng ké” hoic “tot”.
Lgi ich phai cao hon nhitng gi ngudi ta thudng mong dgi phat sinh tir nhitng nghia vu ma NLD dugc tra.

“[Kelly and Chill v GE Healthcare Ltd 2009] [2009] EWHC 181 (Pat). Pay la vu kién diu tién tai Anh Quéc vé
viéc trd thit lao cho NLD c6 sidng ché& vugt troi.

SBui Piic Giang. Ai 1a chi s& hitu thi sdn trf tué do ngudi lao dong tao ra? Tap chi Kinh t& Sai Gon. Truy cap tai
https://thesaigontimes.vn/ai-la-chu-so-huu-tai-san-tri-tue-do-nguoi-lao-dong-tao-ra/.

6Vuong qudc Anh (1977). Pao luat Sédng ch& 1977 (Patents Act 1977 - PA 1977) hitps://www legislation.gov.uk/
ukpga/1977/37/contents

L& Vii VAin Anh (2022). Sdng ché tao ra trong qud trinh lao dong. Truy cip tai https://iplovers.co/sang-che-tao-ra-
trong-qua-trinh-lao-dong-employee-inventions/

Pidu 40, khodn 1, PA 1977: The employee has made an invention belonging to the employer” (NLD tao ra nhitng
sang ché& thudc quyén sd hitu ciia NSDLD).

9Khi d4nh gia nhitng phan 1¢i ich hdp 1y ma Cong ty Unilever c6 dudc tir sing ché clia 6ng Shanks, co quan tai
phan da xét d&n ban cha't nhiém vu va mic thil lao tuong ng véi cong siic clia dng Shanks dé tai ra phat minh.

1°Biéu 42, khoan 2, PA 1977.

Pao ludt vé sang ché€ ctia NLD Pic nim 2009 (Gesetz iiber Arbeitnehmererfindungen). Truy cip tai
https://www.dpma.de/docs/dpma/schiedsstelle/employee_inventions_act.pdf

12piéu 4, khodn 2, Pao luat vé sing ché& ctia NLP Pic quy dinh: “Sang ché rang budc (sing ché dich vu) Ia sdng
ché& dudc thyc hién trong thdi gian 1am viéc:
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(i) XuAt phat tir nhiém vu ctia NLD trong doanh nghiép tu' nhin hoic trong doanh nghiép co quan cdng quyén;
(ii) dura trén kinh nghiém hodc hoat dong ctia doanh nghiép hoic cd quan cong quyén.

13Piéu 9, khodn 2, Pao luit vé sdng ché clia NLP Dic.
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PAYING COMPENSATION
TO OUTSTANDING EMPLOYEE INVENTIONS:
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ABSTRACT:

The current compensation for employees who make inventions during their employment

tenure is mainly based on the agreement mechanism. This mechanism, however, appears to be
unfair to the employee-cum-inventors if any “employee inventions” bring significant profits to
their employers. The unbalance between employees and employers in the agreement over
“employee invention” has been realized by many developed countries. Many developed
countries have adopted regulations that enforce more equitable mechanisms, which has led to an
increase in employees' scientific creativity. This paper identifies the above-mentioned unbalance
in Vietnamese intellectual property and labor laws, thereby proposing suggestions to improve
regulations for ensuring employees' rights and creativity in research and development (R&D).
Keywords: employee inventions, employees, remuneration, outstanding benefit.
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