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TOMTAT:

Ngudi dui 18 tudi pham toi 1a d6i tugng rat dé bi ton thuong vé thé chat, tinh thin. Vi vay, Bo
luat T8 tung hinh sy nim 2015 sira ddi, bd sung nim 2021 di c6 1 chudng riéng vé thii tuc t& tung
cho ngudi du6i 18 tudi, thé hién sy quan tim, chinh sdch nhian dao ctia Nha nu6c ta ddi véi doi

tugng nay. Tuy nhién, vAn con mdt s6 han ché, thi€u sét trong quy dinh ddi vdi bi cdo 12 ngudi dudi

18 tudi. Bai viét phan tich mot s& han ché trong quy dinh clia phap lut t& tung hinh sy ddi véi bi

cdo 1 ngudi dudi 18 tudi va d& xuat mdt sd gidi phap hoan thién.
Tir khéa: ngudi dudi 18 tudi, Bo luat TS tung hinh sy nim 2015, & tung, bi cdo, han ché.

1. Diit van dé

Trong hoat dong t§ tung hinh sy, quyén con
ngudi 12 d& bi vi pham nhit!, dic biét 13 quyén con
ngudi clia ngudi bi budc tdi%. BSi viy, viéc bao ddm
quyén va 1di ich hgp phap cho ngui bi budc tdi néi
chung, ciing nhu bi cdo 14 ngudi dudi 18 tudi dugc
phap luat to tung hinh sy quy dinh chit ché. Bi cdo
12 ngudi du6i 18 tudi 1a ddi tugng chua phat trién
ddy dd vé thé chat, tinh thAn va rat dé bi tdn thuong
néu cdc quy dinh clia phap luat td tung hinh sy ciing
nhu cdc hanh vi, hoat dong td tung va viéc 4p dung
phép luat tir phia ngudi ¢ thAim quyén tié€n hanh t&
tung con c6 nhitng han ché, thi€u sét. Do vay, B
luat T6 tung hinh sy (BLTTHS) ndm 2015 da c6 1
chuong riéng quy dinh vé thl tuc t& tung d6i vdi
ngudi dudi 18 tudi, thé hién sy quan tim, chinh
sach ciia Nha nudc, cling nhu phit hgp véi céc
chuin muc qudc t&€ vé quyén con ngudi, quyén tré
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em. Bén canh d6, BLTTHS niam 2015 sta d6i, bd
sung nim 2021 ciing dd c6 nhitng thay d6i quan
trong trong viéc bao vé ngudi dusi 18 tudi trong vu
4n hinh sy. Tuy nhién, phap lut td tung hinh su vin
con ton tai modt s& han ché, thi€u sét ddi véi quy
dinh vé bi cdo 1a ngudi dusi 18 tudi. VAy nén, can
hoan thién hon nita BLTTHS d€ bao vé 3i uu cho
quyén va 1¢i ich hgp phép ctia bi cdo.

2. Mot s han ché trong quy dinh cia Bo luat
Té tung hinh sy nim 2015 sira d8i, bé sung nim
2021 d&i véi bi cao 1a nguvi dudi 18 tudi

Thit nhat, vé hinh thitc xét xit vu dn hinh su cé bi
cdo la nguoi dudi 18 tudi.

BLTTHS c6 nhitng quy dinh trong viéc bdo vé
quyén va Igi ich hgp phdp cho ngudi dusi 18 tudi
trong qud trinh xét xtt. Cu thé, tai Diéu 25 BLTTHS
2015 quy dinh: “... Truong hop ddc biét cdn giit bi
mdt nha nude, thudn phong, my tuc cia ddn toc, bdao
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vé nguoi dudi 18 tudi hodc dé gii bi mat doi tu theo
yéu cdu chinh ddng ciia dwong su thi Toa dn cé thé
xét xit kin nhung phdi tuyén dn cong khai....” va
khodn 2 Piéu 423 quy dinh: “Truong hop ddic biét
can bdo vé bi cdo, bi hai la nguoi dudi 18 tudi thi
Toa dn c6 thé quyét dinh xét xit kin”.

Tai diém d khodn 1 Diéu 7 Thong tu s&
02/2018/TT-TANDTC da c6 quy dinh, khi xét xi
vu dn hinh sy ¢6 bi cdo, ngudi bi hai 14 ngudi dudi
18 tudi thi trong mdt sd trudng hop cu thé phai xét
X0 kin: “Péi vdi nhitng vu dn cé nguoi bi hai la
nguoi dudi 18 tudi bi xam hai tinh duc, bi bao hanh
hodic bi mua bdn thi Toa dn phdi xét xit kin; déi vdi
nhitng vu dn khdc c6 yéu cau ciia nguoi dudi 18 tudi,
nguoi dai dién ciia ho hodc dégi bi mat doi tu, bdo
vé nguoi dudi 18 tudi thi Toa dn ciing cé thé xét xit
kin nhung phdi tuyén dn cong khai theo quy dinh
taiDiéu 327 ciia BO ludt T6 tung hinh su”.

Tuy nhié€n, vay trong nhitng trudng hgp khic
ngoai quy dinh tai diém d khoan 1 Piéu 7 Thong tu
s0 02/2018/TT-TANDTC ma viéc xét x&t cong khai
s& anh hudng ning né, c6 kha ning lam tSn thuong
tam 1y ctia bi cdo 1a ngudi dudi 18 tudi va anh
huéng chung dén hiéu qué cla cong tac xét x{ thi
viéc lya chon xét xtr cong khai hay xét x& kin 1a do
tda an quyét dinh. Nhu vay, quy dinh tai Diéu 25 va
khoan 2 Diéu 423 BLTTHS la nhitng quy dinh
mang tinh tly nghi, viéc xét x{r kin hay cong khai
déu do Toa 4n quyét dinh dya trén quy dinh c6
phan chi quan va khdng c6 nhitng tiéu chudn nhat
dinh d€ x4c dinh tinh chit xét xi ctia vu 4n. Do do,
cling mot vu 4n lién quan d&€n ngudi dudi 18 tudi, c6
Toa s& xdc dinh can xét xit cong khai, nhung cling
c6 Toa sé cho ring cin xét x{t kin. Quy dinh nay
ciing mau thuin véi nguyén tic bdo ddm giff bi mat
c4 nhan clia ngudi dudi 18 tudi & tai khoan 2 Piéu
414 BLTTHS 2015 1a “Bdo ddm giit bi mdt cd nhdn
ciia nguoi dudi 18 tudi”.

Thit hai, vé thdm quyén ciia Toa dn gia dinh va
nguoi chua thanh nién.

Cin ctf tai Piéu 4 Thong tu s6 02/2018/TT-
TANDTC quy dinh chi ti€t viéc xét x{ vu 4n hinh
su c6 ngudi tham gia td tung 13 ngudi dudi 18 tudi
thudc thAim quyén ctia Toa gia dinh va ngudi chua
thanh nién néu d6 1a “... Vu dn hinh su cé bi cdo la

nguoi ti dii 16 tudi dén dudi 18 tudi pham toi rdt
nghiém trong do c¢d ¥ va téi dic biét nghiém
trong...”. TaiDiéu 3 Cong udc clia Lién hiép qudc
vé Quyén tré em quy dinh ring: “Trong tdt cd
nhitng hanh déng lién quan dén tré em, dit do hanh
dong lien quan dén tré em; di do cdc co quan phiic
loi xa hoi cong cong hay tw nhdn; toa dn; cdc nha
chitc trach hanh chinh hay co quan ldp phdp tién
hanh thi lgi ich t6t nhdt ciia tré em phdi la méi quan
tdm hang dau”. Nhu vay, Toa gia dinh va ngudi
chura thanh nién dugc thanh lap dé d4p tng cho
viéc Viet Nam da tham gia phé chudn Cong udc vé
quyén tré em cda Lién hop qudc vao ngay
20/02/1990. Tuy nhién, DPiéu 4 Thong tu s&
02/2018/TT-TANDTC quy dinh vé thim quyén
ctia Toa gia dinh va ngudi chua thanh nién thi chi
xét x& vu an hinh su ¢6 bi cdo 1a ngudi chua thanh
nién (ngudi tir dG 16 tudi d€n dudi 18 tudi) khi ho
pham t0i nghiém trong do ¢ § va toi dic biét
nghiém trong. Con d6i v4i ngudi chua thanh nién
pham t0i c¢6 tinh chat it nghiém trong, nghiém
trong hodic rit nghiém trong do vo ¥ lai khdong nim
trong pham vi thim quyén ctia Toa gia dinh va
ngudi chua thanh nién.

Thit ba, vé viéc bdo dam quyén bao chita cho bi
cdo dudi 18 tudi.

Khoén 1 Piéu 77 BLTTHS nam 2015 quy dinh
“Nhitng nguoi sau ddy cé quyén tir chdi hodc dé nghi
thay d6i nguoi bao chita:

a) Nguoi bi budc tdi;

b) Nguoi dai dién ciia nguoi bi budc toi;

¢) Nguoi thdn thich ciia nguoi bi budc tdi.

Moi truong hop thay déi hodc tix chdi nguoi bao
chita déu phdi cé sw dong Y ciia nguoi bi budc tdi
va dugc ldp bién bdn dua vao ho so vu dn, triv
truong hop quy dinh taidiém b khodn 1 Piéu 76 ciia
Bo ludt nay”.

Nhu vay, quy dinh niay din dén cach hi€u ring
viéc tir chdi hodc dé nghi thay ddi ngudi bao chira
clia ngudi dai dién ngudi bi budc toi dudi 18 tudi,
ngudi than thich cia ngudi bi budc téi dudi 18 tudi
khong cin c6 sy dong y ctia ngui bi budc toi doé.
Trong khi, khong phai ngudi dai dién, ngudi thin
thich ctia ngudi bi budc tdi dudi 18 tudi déu bao vé
quyén va 1di ich cho ngudi bi budc toi du6i 18 tudi.
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Do d6, quy dinh nay da khong bdo vé t6i uu quyén
bao chita clia ngudi bi budc tdi dudi 18 tudi ma
trong d6 cé bi cdo.

Thit tu, vé viéc tham gia ciia dai dién gia dinh,
nha truong, Poan Thanh nién Cong sdn H6 Chi
Minh trong qud trinh t0 tung cé bi cdo la ngudi dudi
18 tuéi.

Theo Khodn 1 Pi€u 420 BLTTHS nidm 2015
quy dinh vé viéc tham gia t§ tung cla ngudi dai
dién, nha trudng, t6 chic: “Nguoi dai dién ciia
ngudi dudi 18 tudi, thy gido, co gido, dai dién ciia
nha truong, Poan Thanh nién, t6 chitc khdc noi
nguoi dudi 18 tudi hoc tdp, lao déng va sinh hoat cé
quyén va nghia vu tham gia t6 tung theo quyét dinh
ciia Co quan diéu tra, Vién kiém sdt, Toa dn”. Tuy
nhién trén thuc t€, c6 khong it trudng hgp bi cdo 1a
ngudi dusi 18 tudi roi vao hoan cinh thi€u sy quan
tam, chdm lo tir phia b6 me, gia dinh; c6 nhitng
trudng hop cdc em sdng lang thang, khong dudc
dén trudng hoic bd hoc, vi vay viéc yéu ciu dai
dién tir gia dinh cta bi cdo, nha trudng ndoi bi cdo
hoc tap, sinh hoat d€ tham gia t& tung hd trg, gitp
d5 cho bi cdo 12 ngudi dudi 18 tudi cé nhitng khé
khén, tr§ ngai va khong dat dugc hiéu qua trong
viéc dp dung quy dinh’.

Thit ndm, con thi€u b phdn chuyén trdch vé
ngudi dudi 18 tudi trong co quan tién hanh 16 tung.

Hién nay, viéc x& Iy vu dn hinh sy c6 ngusi
dudi 18 tudi pham t6i vin dudc x{t Iy nhu vu 4n c6
ngudi thanh nién pham tdi, chua cé sy chuyén
modn héa ddng déu trong co quan tién hanh t6 tung
ddi v6i nhitng toi pham c6 dod tudi dic biét nay.
Chi c6 trong hé thong tda 4n nhan din thuc hién
dugc viéc chuyén mon héa khi da thanh ldp Toa
gia dinh va ngudi chua thanh nién, thé hién sy tién
bd trong viéc ddm bio quyén va 1di ich hgp phdp
cho ngudi chua thanh ni€n trong vu dn hinh sy,
ddp Gng viéc phi hgp v6i nhitng quy dinh cia
phdp luat qudc t&€ ma Viét Nam da tham gia ky
ké&t. Tuy nhién hién nay, Toa 4n nhan din t6i cao
chi m&i “thanh ldp 38 Toa gia dinh va nguoi chiua
thanh nién tai cdc Toa dn nhan dan cdp tinh”?.
Nhu vdy, van con nhiéu tinh chua ¢6 Toa gia dinh
va ngudi chua thanh nién trong co quan Toda an.
Bén canh d6, & cdc co quan Cong an, Vién ki€m
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sat, phia luat su vin chua c6 bo phan, ngudi
chuyén trach dudc trang bi ki€n thiic, am hi€u sau
vé ngudi duéi 18 tudi, cling nhu ki ning can thiét
dé 1am viéc c6 hiéu qua ddi v6i cdc em.

3. Mot sé kién nghi nhiim khiic phuc han ché&
trong quy dinh ciia B9 luat to tung hinh sy nim
2015 sira ddi, bd sung niam 2021 ddi véi bi cdo la
nguvi du6i 18 tudi

Thit nhét, can cé hudng ddn cu thé trong viéc xdc
dinh hinh thiic xét xir phién toa cé su tham gia ciia
nguoi dudi 18 tudi.

Xuat phét tir viéc quy dinh chua rd rang, viéc
x4c dinh vu 4n hinh sy can dudc xét xir “kin” hay
“cong khai” con phu thudc nhiu vao y chi chi
quan clia ngudi cé thim quyén xét xi. VAy nén,
cAn c6 mot huéng din cu thé dé x4c dinh nhitng van
dé trén nhiim bio dam cho sy bdo mat thong tin clia
bi cdo 1a ngudi dusi 18 tudi, vira phut hdp véi
nguyén tic to tung cia BLTTHS va cdc vin ban
quoc t€ ma Viét Nam tham gia ky két. Quy dinh
nay nén stra lai theo hudng: “Bi cdo, bi hai 1a ngudi
du6i 18 tudi dudc xét xit kin, nhung phai tuyén 4n
cong khai”.

Thit hai, b6 sung thém thdm quyén ciia Toa gia
dinh va nguoi chua thanh nién.

Nhu da phan tich, dua vao tinh chat toi pham dé
xdc dinh thim quyén ctia Toa gia dinh va ngudi
chua thanh nién 13 diéu khong can thiét. BSi trong
vu 4n hinh sy ¢6 nguGi dudi 18 tudi pham t0i nén
cAn nhitng nguSi chuyén trach hi€u biét siu vé doi
tuong nay dé lam viéc mot cach c6 hiéu qua, nhim
ddm bao quyén va Idi ich hdp phdp cho ngudi dusi
18 tudi. Vi vay, nén xéa bd su phin biét trong viéc
x4c dinh thAim quyén. Theo d6, moi vu 4n hinh sy
c6 ngudi tham gia t& tung 1a ngudi dudi 18 tudi déu
thudc thim quyén clia Toa gia dinh va ngudi chua
thanh nién.

Thit ba, truong hop thay doi hodc tit chdi nguoi
bao chita phdi cé sw dong ¥ ciia nguoi bi budc toi
dudi 18 tudi.

Quyén clia ngudi dai dién, ngudi than thich clia
ngudi bi budc tdi chi c6 tinh chit hd trg, ma khong
dugc thay th€ quyén clia ngudi bi budc tdi, bdi viec
ton trong y ki€n c4 nhan cla ho 13 diéu cin thiét,
phll hgp v6i nguyén tic ti€n hanh td tung ddi véi
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ngudi dudi 18 tudi dudce quy dinh tai khoan 4 Piéu
414 BLTTHS nam 2015, d6 1a “Tén trong quyén
digc tham gia, trinh bay ¥ kién ciia nguoi dudi 18
tu6i”. Vi vay, & khodn 1 Diéu 77 BLTTHS nim
2015, nén bd doan “trix truong hop quy dinh tai
khodn diém b khodn 1 Piéu 76 ciia B6 ludt nay”, &
khodn 3 diéu 77 BLTTHS nidm 2015 thay tir “hodc”
thanh tir “va”, cu thé nhu sau: “Truong hop chi dinh
ngudi bao chita quy dinh taikhodn 1 Diéu 76 ciia Bo
lugt nay, nguoi bi budc toi va nguoi dai dién va
nguoi than thich ciia ho van cé quyén yéu cdu thay
déi hodic tir choi nguoi bao chita.

Truong hop thay doi nguoi bao chita thi viéc chi
dinh nguoi bao chita khdc duoc thuc hi¢n theo quy
dinh taikhodn 2 Piéu 76 ciia B ludt nay.

Truong hop tix choi nguoi bao chita thi co quan
c6 thdm quyén tién hanh t6 tung ldp bién bdn vé viéc
tix chéi nguoi bao chita ciia nguoi bi budc toi va
nguoi dai di¢n, nguoi than thich ciia nguoi bi bujc
16i quy dinh tai diém b khodn 1 Diéu 76 ciia B ludt
nay va chdm dut viéc chi dinh nguoi bao chita”.

Thit tu, thanh ldp cdc co quan chuyén trdach khdc.

D& viéc gidi quyét cac vu 4n hinh sy c6 ngudi
chua thianh nién pham t6i dién ra thuan 1¢i hon, cin
phdi ting thém s& lugng Toa gia dinh va ngudi chua
thanh nién trén c4c tinh, thanh phd.

TAILIEU TRICH DAN:

Bén canh do, ngoai viéc thanh 1ap Toa gia dinh
v ngudi chua thanh nién, cin c6 su nghién citu dé
thanh 1ap cdc b phan chuyén trach § Co quan diéu
tra, Vién kiém sat, doan luat su d€ bdo vé quyén va
1¢i ich hgp phép clia ngudi chua thanh nién dat hiéu
qua mot cach t8i wu. B&i thuc t&, hAu nhu diéu tra
vién, kiém sit vién, luat su déu khong phai Ia
nhitng ngudi dugc trang bi chuyén sau d€ diéu tra,
truy td, bao chita véi riéng doi tugng 12 ngudi chua
thanh nién. Vi vay, @€ ddm bio quyén, 1di ich hop
phap clia ngudi chua thanh nién trong to tung hinh
su, bén canh viéc da thanh 1ap bd phan chuyén
trach vé ngudi dudi 18 tudi & Toa 4n, ching ta cAn
phai nghién cttu thanh 14p cdc bd phan chuyén
trich vé nhém ddi tugng nay trong cic Co quan
diéu tra, Vién kiém sat, doan ludt su.

Trong tinh hinh x3 hoi hién nay, khi t6i pham la
ngudi dusi 18 tudi ngay cang gia ting vdi nhitng
nguyén nhan khic nhau, viéc hoan thi€én hon nita
nhitng quy dinh vé& bi cdo 1a ngudi dudi 18 tudi
trong phap luat t& tung hinh sy 1a diéu hét stic quan
trong va can thi€t, nhim bdo ddm quyén va 1gi ich
hop phéap cho nhém déi tugng nay khi tham gia t6&
tung. Bén canh d6, bdo ddm cho muc dich gido duc,
phong ngilra sy gia ting tdi pham hoiic ti€p tuc
pham t6i ctia ngudi du6i 18 tudi m
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ABSTRACT:

People under the age of 18 committing crimes are very vulnerable to physical and mental
harm. Therefore, the Criminal Procedure Code 2015 (amended and supplemented in 2021) has a
separate chapter on procedural procedures for minors. It proves the concern and humanitarian
policy of the Goverment of Vietnam for people under 18 years old. However, current regulations
for defendants under the age of 18 still have some limitations and shortcomings. This paper
analyzes some limitations in the Criminal Procedure Code 2015’s regulations for defendants
under 18 years old. The paper also proposes some solutions to improve these regulations.

Keywords: people under 18 years old, the Criminal Procedure Code 2015, proceedings,
defendants, limitations.
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