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QUYEN CON NGUOI
VA CAC QUY PINH TUY NGHI
TRONG PHAP LUAT HIEN HANH VE
BIiLN PHAP NGAN CHAN HANH CHINH

® NGUYEN THI THUY DUNG

TOM TAT:

Theo quy dinh phéap ludt Viét Nam, bién phap ngdn chan (BPNC) hanh chinh 1a nhém cac bién
phép do chd thé ¢6 thim quyén 4p dung nhiim lam chdm ddt vi pham phdp luit, ngin chin hau

qua, thiét hai va bao dam viéc x& 1y vi pham hanh chinh (VPHC) ding phép luit. Viéc ap dung cac

BPNC hanh chinh s& han ch€ mot s& quyén va tu do cd nhan dugc Hi€n phap, phap luat ghi nhan.

Trong trudng hgp 4p dung BPNC hanh chinh khong ding ngudi, ding viéc s& lam 4nh hudng dén

quyén con ngudi clia doi tugng bi 4p dung. Do d6, van dé ditra 12 4p dung BPNC hanh chinh nhu

the nao @€ vira ddm bao quyén con ngudi, quyén cdng dan, vira bio vé trat tw phap luat, tranh tinh

trang lam quyén, tiy tién clia cdc nha chic trich 13 vin dé quan trong cin dugc gidi quyét thau
déo, triet d€. Bai viét nay tap trung phan tich: (i) Viéc 4p dung tily nghi trong mdt sé quy dinh vé
bién phap ngin chin hanh chinh va 4nh hudng ctia né d&€n quyén con ngudi, quyén cong dan; (ii)
Céc ki€n nghi nhim kiém sodt cic quy dinh tiy nghi trong viéc 4p dung cic bién phdp ngin chin

hanh chinh.

Tur khéa: bién phdp ngin chin hanh chinh, quyén con ngudi, tiry nghi.

1. Dit van dé

Quyén con ngudi, quyén cong din va cic gid tri
vé cong bing, nhan dao, dan chd, tv do... dugce 4p
dung chung cho tit cA moi ngudi, khong phan biét
mau da, din toc, gidi tinh, ton gido, do tudi. Ngin
chin vi pham quyén con ngudi chli y&u 1a trach
nhiém ctia Nha nudc, vi vy doi hdi mot qua trinh
chti dong, lién tuc va cé hé thdng dé gidi quyé&t cac
yéu to rdi ro va nguyén nhin vi pham quyén con
ngudi thong qua mot loat céc bién phap, bao gdm
luat phdp, chinh sach va thyc tién nhim ddm bdo
ton trong va bdo vé tit ca cdc quyén con ngudi cho
tat cA nhitng ngui trong lanh thd qudc gia.
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Vi tu cach [a mot trong cdc bién phdp cudng
ché& hanh chinh, bién phdp ngin chin hanh chinh
do chii thé c6 thim quyén dugc phap luat hanh
chinh quy dinh tic dong 1én c4 nhan, td chiic khi c6
cin ct 4p dung nhim lam chim dt hanh vi vi
pham phédp lut, ngdn ngira hiu qua do VPHC gay
ra va bao ddm cho viéc xt Iy VPHC. Cédc quy dinh
vé nhém bién phip nay déu khong dudc cé tinh
chat dd man, ha khic, nhim gy dau d6n, hanh ha
thé x4c va tinh than, khdng ha thap danh dy, nhan
phdm cda ngudi vi pham phdp luat hanh chinh.
DPong thdi, cach thic 4p dung BPNC hanh chinh
phai phut hgp v6i muc dich, mic d9, tinh trang cta
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hanh vi vi pham va phdi nhim bdo vé, ton trong
quyén con ngudi clia doi tugng bi 4p dung BPNC
hanh chinh. Tuy nhién, phéan tich cdc quy dinh hién
hanh ciing nhu khdo sit thuc tién 4p dung bién
phap cudng ché nay c6 thé thdy ring: cic quy dinh
phdp luat vé ngin chin hanh chinh clia chiing ta
vin dang con mé rong “quyén tly nghi hanh
chinh”, din d&n nhitng biu hién cla sy vudt qua
gidi han ngdn chin hanh chinh.

2. Tuy nghi hanh chinh trong cic quy dinh vé
cac bién phap ngan chan hanh chinh

“Tiy nghi” - theo Tir dién ti€ng Viét c6 nghia la
theo cdch naohgp Iythi lam. Tuy nghi hanh chinh
(TNHC) ton tai khi ma cd quan hanh chinh c6
quyén tif lya chon cich xi sy dé gidi quy&t mot sy
viéc cu thé trong doi song xa hoi. Nguyén nhan din
dé&n TNHC la do phdp luat khong quy dinh that cu
thé vé mot van dé, nén viéc ap dung, xit Iy nhu the
nio vio mot vu viéc cu thé lai tiy thude vao co
quan hanh chinh. Va xa hon, TNHC c6 thé xuat
hién khi cdc quy dinh ctia phdp luat chdng chéo,
mau thuin nhau, do viy, quyén lya chon phuong 4n
hanh ddng nao 12 tiry thudc vao cong quyén.

Véi nhan thifc chua diy di vé ban chit bién
phédp ngdn chdn hanh chinh, cing viéc cic quy dinh
clia phap luat vé ngin chin hanh chinh c¢6 nhitng
bat cAp nhat dinh va viéc 4p dung tiy nghi cdc bién
phdp ngin chin hanh chinh thi vin dé quyén con
ngudi, quyén cong dan 1& di nhién dé dang bi ddy
xudng hang thit y&u trong qu4 trinh 4p dung.

2.1. Nguyén tic dp dung bi¢n phdp ngdn chdn
hanh chinh

Nguyén tic 4p dung BPNC dugc dit ra doi v6i
ngudi c6 thim quyén 4p dung va dudc quy dinh tai
Piéu 120 Luat X& 1y vi pham hanh chinh (XL
VPHC) 2012. Theo d6, viéc dp dung BPNC hanh
chinh phai tuan thd c4dc nguyén tic sau: Mot la, khi
ap dung bién phdp ngin chidn hanh chinh, ngudi cé
thAm quyén phai tudn thii nghiém ngit quy dinh tai
céc diéu tir 120 d€n 132 ctia Luit nay, néu vi pham
thi bi xtt 1y theo quy dinh ctia phdp luat. Hai la, chi
4p dung BPNC hanh chinh trong trudng hop can
thi€t theo quy dinh phép luat. Ba la, ngudi ra quyét
dinh 4p dung bién phédp ngin chian va bdo ddm xi

ly vi pham hanh chinh phai chiu trdch nhiém ddi
v6i quyét dinh clia minh. Bén la, viéc sit dung vil
khi, cong cu hd tr¢ trong viéc 4p dung bién phip
ngin chin va bdo dam x& Iy vi pham hanh chinh
phéi dugc thyc hién theo quy dinh ctia phap luét.

Trong 4 nguyén tic trén, nguyén tic thd hai
dugc phdp luat quy dinh kha chung chung. Noi
dung clia nguyén tic ndy dit ra nhim muc dich
ngin ngira tinh trang ngudi c6 thim quyén 4p dung
mot cdch tly tién, dAn d&n viéc xAm pham quyén,
1gi ich chinh d4ng ctia d6i tugng VPHC. Tuy nhién,
phdp luat hién hanh chua c¢é diéu khodn quy dinh
cu thé vé trudng hgp dugc coi 1a can thiét, tir d6
suy luan ring “trudng hop cin thi€t” & ddy chinh 1a
cic quy dinh ctia Luat XLVPHC vé ciin ct, diéu
kién, muc dich 4p dung ddi v6i mdi BPNC hanh
chinh cu thé. Nhu vdy, trong trudng hgp thiy
khong con cin thiét, chi thé c6 thim quyén dp
dung c6 thé hily bd hoic thay thé cic BPNC hanh
chinh (Piéu 121 Luat XLVPHC). V& mit ndi dung,
“trudng hop cin thiét” hay “khi thd'y khong con
cin thi€t” khd chung chung, khé xdc dinh d6 1a khi
ndo, bdi phu thudc phan nhiéu vao nhan thic chii
quan clia ngudi 4p dung. DAu biét ring, muc dich
clia diéu luat nhiim tao ra sy chii dong, linh hoat
cho ngudi c6 thim quyén dé€ xit 1y cic tinh hudng
phat sinh “muén hinh van trang” trén thuc t&, tuy
nhién, quy dinh nay ciing s& din dé&n viéc 4p dung
tran lan, tiy tién, c6 thé vi pham dé&n nguyén tic
bdo ddm quyén con ngudi trong hoat dong 4p dung
BPNC hanh chinh.

2.2. Tam giit nguoi

Bién phédp tam gitr ngudi theo thd tuc hanh chinh
dugc quy dinh tai Piéu 122 Luat XLVPHC 2012 va
dugc huéng din cu thé trong cdc vin ban cé lién
quan, nhu: Nghi dinh s8 112/2013/NDCP ctia Chinh
pht ban hanh ngay 2/10/2013 quy dinh hinh thic xi
phat truc xuét, bién phdp tam giit ngudi, dp gidi
ngudi vi pham theo thi tuc hanh chinh va quén ly
ngudi nudc ngoai vi pham phdp ludt Viét Nam
trong thdi gian 1am thd tuc truc xuat (Nghi dinh s6
112/2013/ND-CP); Nghi dinh s6 17/2016/ND-CP
cia Chinh phi ban hanh ngay 17/3/2016 sira
d6i Nghi dinh s6 112/2013/ND-CP); Thong tu s6
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42/2010/TT-BCA ctia B Cong an ban hanh ngay
4/11/2010 quy dinh chi ti&t thi hAnh mot s& diéu ctia
Quy ché tam giit ngudi theo thli tuc hanh chinh;
Luat Hai quan nim 2014; Thong tu' s6 10/2015/TT-
BTP ngay 31/8/2015 quy dinh ch€ do bdo cdo trong
quén 1y cong tac thi hanh phap luat vé xit Iy VPHC
va theo doi thi hanh phdp luat. Bay la bién phap
lam han ch€ quyén tu do clia cong din - 13 mot
trong nhitng quyén tu nhién, cd ban va quan trong
clia con ngudi can dudc bio vé.

Lién quan dén quy dinh vé ndi tam giit ngudi
VPHC. Mic du phép luat da c6 cdc quy dinh nhim
dam bédo ndi tam giit cho ngudi vi pham, tuy nhién
bén canh d6 ciing c6 thé thdy phap luat hién hanh
dang dit ra nhiéu quy pham mang tinh tily nghi &
ndi dung nay. Cu thé: khi tam gift ngudi trén tau
bay, tau bién, chi huy tau bay, thuyén trudng quyé&t
dinh noi tam gil¥ va phan cong ngudi thuc hi€n viéc
tam giff, nhu vy, thdi gian tam giif c6 thé dai (d€n
khi tau bay d€n san bay, tau bién cap cing) va ndi
tam gilt mang tinh tuong d6i bi mat, nén kha ning
ngudi vi pham bi doi x& tan bao 1a hoan toan c¢6 kha
ning xdy ra. Ngoai ra, Luat XLVPHC 2012 va
Nghi dinh s6 112/2013/ND-CP ngay 2/10/2013 con
quy dinh: “Trong trudng hdp khong c6 nha tam gilr
hanh chinh hoic budng tam giit hanh chinh thi c6
thé tam gif tai phong truc ban hoic phong khéc tai
ndi lam viéc, nhung phdi ddm bao cidc quy dinh
chung”. Tuy nhién, hién nay, chua c6 vin ban, quy
dinh hu6éng dAn, gidi thich rd: phong khac 1a phong
gi? d6 c6 phai la phong vé sinh, nha kho... hay
khong? Vi phdp luat chi nghiém cAm tam gilt ngudi
vi pham trong cdc phong tam git hinh sy, phong
tam giam hinh sy hodc nhitng noi khong ddm bao
vé sinh, an toan cho ngudi bi tam giti. Bén canh do,
tiéu chi “phai ddm bao cdc quy dinh chung” ciing
chua ro rang, liéu ¢6 phai 1a cédc tiéu chuidn dugc
quy dinh & Khodn 1 Piéu 19 Nghi dinh s&
112/2013/ND-CP nhu ¢6 khéa clra, ddm bdo dnh
sdng, thodng mat? Theo quy dinh hién hanh, cic
tiéu chudn nay chi 4p dung d6i vdi nha tam giit
hanh chinh hodc budng tam giit hanh chinh ma
khong c¢6 huéng dan cu thé ap dung d6i v6i “phong
khéac”. Nhu vay, nhitng quy dinh tiy nghi nhu trén
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s& dan dén cdch hi€u va dp dung khé théng nhat,
ddng thdi 1am ting nguy cd xAm hai d€n quyén con
ngudi, quyén cong dan clia ngudi vi pham.

2.3. Ap gidi ngui vi pham

Ap gidi ngudi vi pham duge hi€u 1a bién phap
ap dung dé budc doi tugng di d€n mot dia diém da
dinh theo 1énh ctia cd quan nha nudc cé thim quyén
hodc trong trudng hgp khic do phap ludt quy dinh.
Ap gidi thudng dugc dp dung doi v6i ngudi ¢6 1énh
g0i clia nha chidc trach nhung ho khong tu nguyén
dé&n hoic c6 co s& d€ nghi ngd ho sé& tron chay. Nhu
vy, cd s& dé thuc hién dp gidi 1a khi d6i tuong
khdng tu nguyén dén theo 1énh goi hoic c6 thong
tin cho riing d6i tugng s& bd trén. Ap gidi ngudi vi
pham bing vil trang trong trudng hgp ngudi bi 4p
gidi chong d6i bing vii luc thi ngudi dp gidi c6
quyén trin 4p.

Bién phap dp giai ngudi vi pham dugc quy dinh
tai Pi€u 124 Luat XLVPHC 2012, Nghi dinh s&
112/2013/ND-CP, Nghi dinh s6 17/2016/ND-CP
stta d6i bo sung mot s6 diéu Nghi dinh s
112/2003/NP-CP va vin ban hgp nhat s6:
02/VBHN-BCA. So véi Phdp 1énh XLVPHC 2002
day la BPNC hoan toan méi dugc Luat quy dinh
nhiim muc dich cudng ché ngudi vi pham dén tru s&
cd quan nha nudc c6 thim quyén dp dung bién
phdp xt Iy hanh chinh trong cdc trudng hgp lap
bién ban, dua ddi tugng bd trdn trd lai co s& gido
duc, trudng gido dudng, co sd chita bénh va tién
hanh thi tuc dp dung BPNC tam giit ngudi.

Lién quan dén bién phap ngin chin 4p gidi
ngudi vi pham, phap luat hién hanh chua quy dinh
cu thé trudng hop duge st dung vii khi, cong cu hd
trg trong qué trinh dp gidi ngudi vi pham. Khodn 1
Diéu 29 Nghi dinh s& 112/2013/ND-CP quy dinh:
“Trudng hgp ngudi bi 4p gidi c6 hanh vi chdng ddi
thi cdn bo dp gidi gidi thich quy dinh ctia phap luit,
yéu cau ho chip hanh quyét dinh; trudng hgp cin
thi€t can bd 4p gidi c6 quyén st dung vii luc, tréi,
khoéa tay, chan, st dung vii khi, cong cu hd trg theo
quy dinh cta phap luat d&€ khong ché vo hiéu hoa
hanh vi chong ddi clia ngudi bi 4p gidi”. Nhu vay,
viéc stt dung vii luc, vii khi, cong cu hd trg c6 thdi
diém bit dau 1a khi ngudi c6 thim quyén xdc dinh
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dau 13 “trudng hop cin thi€t” va cé thdi diém két
thdc 12 khi da khdng ché& vo hiéu héa hanh vi chdng
ddi clia ngudi bi 4p gidi. Tuy nhién, viéc x4c dinh
“trudng hop can thi€t” thyc sy khong phdi 1a d& khi
khong cé quy dinh cu thé clia phip luat @€ do
ludng. Do dé, néu viéc st dung vii luc dudc ti€n
hanh khong diing thdi di€m, khong phii hop vdi tinh
chat, mitc dd nguy hi€ém ctia hanh vi chéng ddi thi
lai c6 thé chita dung dau hiéu ctia hanh vi tra tin,
trirng phat tan bao, vd nhan dao d6i v6i ngudi bi ap
giai, bdi trén thuc t&, ngudi bi 4p gidi bi ddnh, dam,
d4, din d&n thuong tich 1a diéu c6 thé xay ra.

Nhu vy, cdc quy dinh phdp luat hién hanh vé
BPNC hanh chinh con mang tinh tuy nghi kha
nhiéu. DAu biét ring quy dinh tily nghi nhiim mang
lai sy linh hoat sang tao cho cic chii thé c6 thim
quyén khi 4p dung cic quy dinh nay trong thyc t€.
Tuy nhién, bén canh d6, van dé tiy nghi (nhu quy
dinh vé viéc tam gilf ngudi § “ phong khic” va
“ddm bédo cdc quy dinh chung” hay quy dinh chung
chung vé “trudng hop can thiét”..) rit d& din dén
su 4p dung tily tién ctia chi thé c6 thim quyén, qua
d6 &nh hudng d&n quyén con ngudi, quyén cong
dan clia chi thé vi pham. Thyc t€ cho thiy, trong tu
duy clia nhitng ngudi 4p dung phap luat thudng dé
cao muc dich triing tri cia cic BPNC hanh chinh.
Trong khi d6, mdi BPNC hanh chinh déu c6 muc
dich, cin ct va diéu kién dp dung riéng, ma quan
trong hon hét d6 la cic BPNC hanh chinh dit ra
khong nhiim muc dich trirng tri ma nhiim d€ bdo
ddm cho viéc xdc minh, lam chdm ddt vi pham va
bdo ddm cho viéc x& ly vi pham ¢6 hiéu qua. Vi
vay, néu cic quy dinh tiy nghi dugc dit ra déi véi
chii thé 4p dung chua hi€u 16 ban chit cla ting
bién phap thi tinh trang lam quyén, tiy tién trong
4p dung s& xdy ra va tir d6 truc ti€p dnh hudng dén
quyén cd ban clia cong dan.

3. Mot s kién nghi nhiim ki€ém soat van dé
tity nghi trong quy dinh phap luat vé bién phap
ngin chin hanh chinh

Cac quy dinh tiy nghi mdt mit ting sy chd
dong, sing tao, linh hoat cho chi thé c6 thim quyén
ap dung nhung bén canh dé cling gy khong it kho
khin trong viéc hi€u va 4p dung, trong nhiéu

trudng hop con dé tao ra sy tuy tién din dén viéc
xdm pham quyén con ngudi, quyén cdng dan.
Chiing ta ddng y riing, cic quy dinh kiéu nhu “trong
trudng hop can thi€t* con qui chung chung, tuy
nhién chiing ciing rat khé dé luat cu thé va chi tiét.
Hay n6i cdch khic, chiing ta khong thé dinh lugng
dugc the nao 1a can thi€t hay c6 thé liet ké dugc hét
nhitng trudng hgp “thit can thi€t“ trén thuc tién,
bdi cdc quan hé xa hoi ludn da dang, phong phi va
phtic tap hon rat nhiéu so v6i nhitng duy liéu cda céc
nha 1ap phép. Do d6, han ch& c4c quy dinh tiy nghi
la giai phap kho kha thi.

Vian dé ditra & day 1a cAn phai kiém sodt dugc
cic quy dinh tiry nghi nhu thé nao d€ phat huy t5i da
hiéu qué ctia n6 trong hoat dong ngin chin hanh
chinh khi ma viéc dit ra thém cic quy dinh dé loai
trir, gidm b6t chiing 12 diéu khong thé. Theo tdc gia:

Mot la, ching ta cAn xdc 1ap mot khudén khd
phép 1y cho viéc thyc hién tiy nghi hanh chinh. Cu
thé: cAn c6 cdc quy dinh phap luat chi tiét vé cic
cich thitc, thi tuc stt dung quyén tity nghi. Vi du:
quy dinh nghia vu gii thich clia chi thé c6 thim
quyén cho quyét dinh tiiy nghi: tai sao quyét dinh
nhu th& nay ma khong phai khéc... Céc quy dinh vé
thd tuc ra quyét dinh cang phong phii va chit ché sé&
han ché sy tly tién va 1ong quyén trong ndi dung
clia quyét dinh hanh chinh.

Hai la, vta chon thyc chat, hiéu qua ngudi quéin
ly, trong d6 dic biét chi trong ning luc va tinh thin
trach nhiém trong viéc stt dung quyén tily nghi. Hay
néi cach khac, cht thé c6 thim quyén phai c6 kha
ning danh gid dugc “tinh cAn thi€t” & khia canh 4p
dung, hiéu dugc nhu th& nao 1a trong trudng hop
can thiét d€ thuc hién ngin chin hanh chinh; ddng
thdi chi thé quan 1y phai c6 tinh than trich nhiém
v6i quyén quyét dinh cia minh, dim chiu trich
nhiém khi ban hanh quy€t dinh hanh chinh va phai
bié€t dudc bién phip nao cé 1¢i, khdng cé 1gi, c6
hiéu qué hay khong c6 hiéu qué khi dp dung 1én
titng ddi tugng khac nhau. Vi du: quy dinh vé viéc
“stt dung vi luc, tréi, khoa tay, chin, st dung vii
khi, cong cu hd trg d& vo hiéu héa hanh vi chdng
ddi clia ngudi bi 4p gidi” trong “trudng hgp cin
thi€t”. Chiing ta nhan thic ring viéc st dung vii
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luc, tréi, khéa tay, chan 1a hgp phap khi duge xac
dinh 12 trudng hop cin thiét, nhung dusi géc do
phép 1y thi viéc xdc dinh “trudng hgp can thiét” 1a
khong don gidn. Trong trudng hgp nay, chii thé c6
thAm quyén can xac dinh viéc diing vii lyc khi hanh
vi chdng ddi mang tinh con dd, hung han, hay doi
tugng c¢6 hanh vi xdm hai stic khoe, tinh mang ctia
ngudi dan hodc clia chinh ngudi 4p gidi... trong bat
ky trudng hop nao, néu déi tugng chi chii béi, ling
ma ma khdng tin cong bing vil lyc thi khong dugc
phép st dung vii luc, bdi viéc st dung v lyc chi
nhim muc dich cu6i ciing 1a khéng ché& doi tugng,
chtt khong phdi nhim muc dich sit thuong, tritng
tri. Pong thdi, nhitng d6i tudng tuyét doi khong
dudc dung vil luc nhu: phu nit ¢6 thai, ngudi mic
bénh hi€m nghéo, hay mic bénh nguy hi€ém dén
tinh mang nhu: ung thu, lao,...

Ba la, ting quyén khi€u nai clia cong dan doi
vdi viéc lam dung thAim quyén trong 4p dung hanh
chinh. C4c c4 nhan cong dan, ngudi vi pham la doi
tugng truc ti€p va cudi cling chiu Anh hudng tir cdc
quy dinh cudng ché€ ty nghi hanh chinh cla cdc
chi thé c6 thim quyén. Viéc bdo vé quyén lgi va
1i ich hgp phap, quyén con ngudi, quyén cong dan
dudc thuc hién tir nhiéu kénh khic nhau, mot mit
cAn c6 cd ché phdp luat thda dang vdi cdc cach thitc
ki€ém sodt cu thé, mat khac cin tao diéu kién cho
cong dan thyc hién quyén khi€u nai tryc ti€p doi
v6i viéc 4p dung cudng ché€ vi pham quyén con
ngudi cia chi thé ¢6 thaim quyén. Quyén khi€u nai
cAn dugc md rong, bat ¢t hanh vi, quy&t dinh hanh
chinh no ciing c6 thé 1 d6i tugng ctia quyén khidu
nai ctia cong dan. Pdng thdi can c6 cic quy dinh
bdo vé& va hién thuc héa cic quyén nay, ciing nhu

TAILIEU THAM KHAO:

hién thuc héa cdc nghia vu va trdch nhiém cula
nhitng cht thé cé thim quyén trong viéc gidi quyé&t
khi€u nai hanh chinh ctia cong dan.

Nhu vy, nhitng quy dinh tily nghi nhu thé nay
kho c6 cach hi€u va ap dung thong nhit néu khong
dugc gidi thich 16 rang hoac dugc ki€m sodt cu thé,
bdi vi ban chat clia cic quy dinh tly nghi 1a khong
¢6 chuéin muc chung va tiéu chi dinh lugng cu thé.
Trong nhiéu trudng hop, lam dung cic quy dinh tiry
nghi ma sy tlly tién trong hoat dong dp dung dé
dang xay ra gy anh hudng tryc ti€p d&€n quyén con
ngudi, quyén cong dan. Su tly tién st dung quyén
Iuc nha nuSe ludn gin véi sy doc dodn, lam quyén.
Vi vay, viéc kiém sodt ciac quyén luc ctia cd nhan
cling 1a mot trong nhitng bién phdp lam gidm di “sy
tly tién cia nha nugc”. Sy tly ti€n clia cd nhan sé
gdy ra sy tily tién clia tip thé cic ca nhan cong lai.
Va cudi cling, moi ngudi, moi quan chiic nha nudc
phai ludn nhic nhd nguyén tic ring: khong c6 mot
thé ché& nao clia con ngudi c6 thé mi&n dich khdi s
sai 1am. Phai dung nhiéu bién phdp tdng thé véi
nhiéu phuong thic tong hgp khic nhau, trén co s
phan quyén rd rang [4, tr.53]. Kiém sodt cic quy
dinh ty nghi trong cdc quy dinh vé BPNC hanh
chinh nhim muc dich kiém soat dudc quyén cia
chii thé c6 thim quyén, diéu nay mot mit tranh sy
lam quyén, tiy tién cda chi thé cé thim quyén,
mot mit bdo vé duge quyén con ngudi, quyén, 10
ich hgp phdp clia cong dan. So véi I¢i ich nhim
ting tinh chu dong, sdng tao, linh hoat trong hoat
dong 4p dung phap luat thi 1gi ich bdo ddm quyén
con ngudi, quyén cong dian qua viéc kiém sodt syt
tily tién trong viéc dp dung cda chi thé c6 thim
quyén thuc sy thi€t thuc va ngang bing m
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ABSTRACT:

According to Vietnamese laws, administrative preventive measures are a group of measures
applied by competent entities to stop violations of the law, prevent consequences and damages
caused by action against the law, and ensure the handling of administrative violations in
accordance with the law. The enforcement of administrative preventive measures will limit a
number of personal rights and freedoms recognized by the Constitution and laws. If
administrative preventive measures are enforced on the wrong subjects, it will affect human
rights. Therefore, the question is how to apply administrative preventive measures to ensure
human rights and civil rights, protect legal order, and avoid the abuse of power and arbitrariness
by the authorities. This paper analyzes these two issues: (i) The discretionary application of some
regulations on administrative preventive measures and its impact on human rights and civil
rights; and (ii)) Recommendations to control discretionary regulations in the enforcement of
administrative preventive measures.

Keywords: administrative preventive measures, human rights, discretion.
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