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TOM TAT:

Nghia vu cip dudng cho con khi cha me ly hon 12 mdt nghia vu phdp 1y ma cha hoic me bt

budc phdi lam d6i véi con, n€u con 1a ngudi chua thanh nién hodc da thanh nién ma khong c6 kha
ning lao dong va khong c6 tai san d& tw nudi minh, khi khong 13 ngudi truc ti€p nudi dudng con
sau khi da chAm dit quan hé hon nhin bing viéc déng gép tién hoic hién vat tuong ng v6i nhu
cAu thi€t y&u ctia con dong thdi phit hdp véi kha ning thuc t&€ clia minh d€ b dip nhitng tdn that
vé& mit vat chit cho con khi con khong dugc chung song dong thdi v6i cha va me. Trong pham vi

bai viét, tic gid tap trung phan tich quy dinh clia phdp luat hién hanh, thuc trang 4p dung phéap luat

ciing nhu chi rd nhitng bat cAp va huéng hoan thién phép luit vé ngudi cé quyén yéu cAu thuc hién

nghia vu cAp dudng clia cha, me d6i vdi con sau khi ly hon.
Tu khéa: cap dudng, ly hon, ngudi yéu cau cap dudng.

1. Quy dinh ctia phap luit vé ngudi c6 quyén
yéu cau thuc hién nghia vu cdp dudng cia cha,
me doi v6i con sau khily hon

Ngudi c¢6 quyén yéu ciu thuc hién nghia vu
cap dudng dugc quy dinh tai Piéu 119 Luat Hon
nhan va Gia dinh nim 2014:

“I1. Nguoi dugc cdp dudng, cha, me hodc nguoi
gidm h¢ cia nguoi do, theo quy dinh ciia phdp ludt
vé t6 tung dan su, cé quyén yéu cau Toa dn budc
nguoi khéng tuw nguyén thuc hién nghia vu cdp
dudng phdai thuc hién nghia vu do.

2. Cd nhén, co quan, t6 chitc sau day, theo quy
dinh ciia phdp ludt vé t6'tung dan su, cé quyén yéu

cdu Toa dn budc nguoi khong tuw nguyén thic hién
nghia vu cdp dudng phdi thyc hién nghia vu dé:

a) Nguoi thdan thich;

b) Co quan qudn Iy nha nudc vé gia dinh;

c) Co quan qudn Iy nha nudc vé tré em;

d) Hoi lién hiép phu nit.

3. Cd nhdn, co quan, t6 chitc khdc khi phdt hién
hanh vi trén trdnh thuc hién nghia vu cdp dudng cé
quyén dé nghi co quan, t6 chitc quy dinh tai cdc
diém b, ¢ va d khodn 2 Diéu nay yéu cdu Toa dn
budc nguoi khong tu nguyén thwc hién nghia vu
cdp dudng phdi thic hién nghia vu dé.”

Thit nhdt, khi cha me ly hon ma bén phdi thuc
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hién nghia vu khong ty nguyén thuc hién thi ngudi
dudc cip dudng, ngudi truc ti€p nudi dudng con la
cha hoic me c6 quyén yéu cau Tda 4n budc ngudi
c6 nghia vu phai thyc hién cAp dudng theo quyét
dinh ctia Toa 4n.

Thit hai, phdp luat quy dinh cdc co quan, to
chifc sau c6 quyén yéu cau Tda 4n budc ngudi
khong tu nguyén thuc hién nghia vu cip dudng
phai thyc hién nghia vu:

Co quan quan 1y nha nudc vé gia dinh dude quy
dinh tai Piéu 3 Nghi dinh s6 02/2013/ND-CP ngay
03 thang 01 nim 2013, quy dinh vé c¢d quan quén
1y nha nudc vé gia dinh bao gom:

“Bé Vin héa, Thé thao va Du lich chiu trdch
nhié¢m trudc Chinh phii thuc hién qudn Iy nha nudc
Vvé cong tdc gia dinh trong pham vi toan quéc; cdc
B¢, co quan ngang B trong pham vi nhiém vu,
quyén han ciia minh cé trdch nhiém phéi hop véi
B¢ Vin héa, Thé thao va Du lich thie hién qudn Iy
nha nudc vé cong tdac gia dinh; ﬁy ban nhan ddn
cdc cdp thie hién qudn Iy nha nude vé cong tdc gia
dinh tai dia phuong”

Co quan quén 1y nha nudc vé tré em dugc quy
dinh tai khodn 1 Piéu 90 Luat Tré em nim 2016:

“l}y ban nhdn dan cdc cdp thuc hién qudn 1y
nha nudc vé tré em theo thdm quyén, 16 chitc thuc
hién chinh sdch, phdp ludt, ké' hoach, chuong trinh
muc tiéu, chi tiéu vé tré em; ban hanh theo thdm
quyén chinh sdch, phdp ludt bdo ddm thuc hién
quyén tré em phit hop véi ddc diém, diéu kién ciia
dia phuong”.

“Hoi Lién hiép Phuy nit 1a mot t& chitc chinh tri
- x4 hodi trong hé thdng chinh tri, ¢6 tu cach phdp
nhin, dai dién cho quyén va 1gi ich hgp phdp,
chinh ddng clia cdc ting 16p phu nit Viét Nam;
phan dd'u vi sy phat trién clia phu nif va binh ding
gidi
Phu nit khong chi chim lo, dai dién cho quyén va

”1, V@i chitc ndng ciia minh, H6i Lién hiép
1gi ich ctia tAing 16p phu nit ma con dai dién cho
gidi “nit”, trong d6 dic biét quan tAim d&n phu ni,
tré em 12 nhitng ngudi y&u thé trong xa hdi. Pudgc
phdp luat trao quyén d€ yéu ciu Tda 4n budc cha
hoidc me ngudi c6 nghia vu cdp dudng phai thuc
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hién nghia vu cip dudng ddi véi con trong trudng
hop cha hodc me tron trdnh thyc hién nghia vu.

Thit ba, ¢4 nhan, co quan, t& chitc khac khi phat
hién cha hoic me c¢6 hanh vi tron tranh thuc hién
nghia vu ciAp dudng cho con thi ¢c6 quyén dé nghi
céc co quan quan 1y nha nudc vé gia dinh, cd quan
quan 1y nha nudc vé tré em va Hoi Lién hiép phu
nit yéu cau Toa 4n budc ngudi khong tu nguyén
thurc hién nghia vu cAp dudng phai thyc hién nghia
vu doé.

Phdp ludt quy dinh quyén cla cd nhin, co
quan, t§ chitc khdc nhau trong viéc yéu ciu Toa
4n gidi quyét cdc trudng hgp cha hodc me tron
tranh thyc hién nghia vu cAp dudng 1a nhim muc
dich bdo vé quyén va 1gi ich hgp phédp chinh ddng
cho tré em. Bén canh d6 phat huy vai tro cia cd
nhén, co quan, t& chifc trong sy nghiép xay dung
va duy tri m&i quan hé gia dinh lanh manh, 4m no,
hanh phic.

2. Thuec tién 4p dung phap luat vé ngudi cé
quyén yéu cau thyc hién nghia vu cip dudng
cua cha, me déi v6i con sau khily hon

Trong cdc vu 4n ly hon, ddi v6i nghia vu cap
dudng do sy thda thudn cta cha, me, trudng hgp
c6 tranh chap, khong thong nhat dudc thi yéu cau
Toa 4n d€ gidi quyét. Do d6, khi ban 4n di c6
hiéu lyc phédp luét thi cha hodc me phai thyc hién
theo bdn 4n va thuc hién nghia vu cip dudng cho
con theo quy dinh. Trong thuc tién, doi véi lya
chon phuong thitc cAp dudng hang thdng, da s
nhitng thing diu tién, ngudi c6 nghia vu cip
dudng thuc hién rat tot, ding thdi gian, tuy nhién
cang vé sau, c6 trudng hdp cham tré thuc hién,
thdi gian thuc hién kéo dai cho dén khi khdng thuc
hién nita, khi€n s6 tién ciAp dudng trd thinh mot
moén ng kho doi.

Phép luat quy dinh vé& “nguoi cé quyén yéu cau
Toa dn budc bén khéng thuc hién nghia vu cdp
duéng” nhim han ch& dugc tinh trang khi bén c6
nghia vu trén trdnh, chim thyc hién nghia vu. Khi
cha hoiic me 1a ngudi c6 nghia vu phdi cAp dudng
dé nudi con nhung néu cha hoic me khong thuc
hién thi theo quy dinh ctia Luat “ngudi dugc cip
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dudng c6 quyén d€ yéu cau”, nhung thuc tién hau
nhu rat it trudng hop con 1a ngudi duge cap dudng
yéu cAu Toa 4n gidi quyé&t van dé nay. Bdi lé day
thuc chat 13 vin dé giita cha va me, khi d6 bén
truc ti€p nudi con lam don khdi kién d€ yéu cau
bén kia thyc hién nghia vu va con khé c6 quyén
1én ti€ng d€ bio vé quyén Igi ciia minh, hoic doi
khi con con qud nhé dé€ cé thé hi€u va thyc hién
céc quyén clia minh.

Luat Hon nhan va Gia dinh ndm 2014 quy dinh
cu thé 5 trudng hop “Co quan qudn 1y nha nude vé
gia dinh, Co quan qudn Iy nha nudc vé tré em va
H¢i Lién hiép Phu nit Viét Nam” cé quyén khdi
kién vu dn ddan sw dé bdo vé quyén va lgi ich hop
phdp ciia phy nit va tré em?, trong d6 c6 quyén yéu
cau thyc hién nghia vu cip dudng tai khodn 2
Diéu 119.

D6i v6i Hoi Lién hiép Phu nit, thuc hién chic
ning, nhiém vu do Piéu 1& Hoi quy dinh, cdc cip
Hoi da ti€p nhan don thu, khi€u nai, t6 cdo lién
quan d&€n hon nhan, gia dinh nhu trudng hgp clia chi
Nguyén Thi Nhungtri tai Hd Noi dé nghi xem xét
lai Quyé&t dinh so thdm ctia Toa 4n Nhan dan thanh
pho Ha Noi cong nhan va cho thi hanh Quyé&t dinh
cia Tda 4n quan Dergachivsky, tinh Khakiv,
Ucraina quyét dinh chi dinh chd & cda chdu Vi
Dinh Luong sinh ngay 5/2/2010 dang séng &n dinh
cung me (ba Nguyé&n Thi Nhung) tai Viét Nam phai
sang Ucraina sdng cung véi ngudi cha l1a Ong
Nguyén Pinh Thiéng: Toa 4n Nhan dan cip cao da
ra bdn 4n bdo ddm quyén nudi con cho chi Nguyén
Thi Nhung . Hoic trudng hop clia chi Nguyén Thi
Huyén Tran,tri tai S6c Tring dé nghi xdc nhan me
va con dé chi duge dén con g4i vé nha: Hién nay, co
quan chitc ndng da c6 gidm dinh Gen xdc nhdn chi
12 me ctia bé Tran Thanh Yé&n Thao®.

Tuy nhién, Hoi Lién hiép Phu nit chua truc tiép
yéu ciu thuc hién nghia vu cAp dudng ma chii y&u
thurc hién tu van phdp luat, hoa gidi, ti€p nhan don
thu, khi€u nai, gidi quyét thong qua vin ban gt
dén cd quan c6 thim quyén d€ gidi quyét theo
titng trudng hdp nhiim c6 bién phap can thist dé
can thiép, hd trg, bio vé kip thdi phu nit, tré em.

D6i v6i cdc “co quan quan 1y nha nudc vé gia
dinh va co quan quin 1y nha nu6c vé tré em” thi
cdc cd quan nay ciing thyc hién quyén thdng qua
cong tdc ti€p cdng dan, gidi quyét don thu, khi€u
nai, phdi hdp véi céc co quan c6 thim quyén dé
yéu ciu gidi quyét. Tuy nhién, cdc cd quan nay
ciing chi dirng lai & viéc huéng din thi tuc, gitp
dd vé phdp 1y, con viéc cdc cd quan ndy truc tiép
yéu ciu Toa 4n budc bén c6 cha, me thyc hién
cAp dudng cho con hau nhu khong cé.

C6 thé nguyén nhan xui't phdt tir quan niém 12
chi ¢c6 Toa 4n méi c6 quyén gidi quyét cdc yéu
cAu lién quan dé&n nghia vu cAp dudng hoic khi
cin c6 sy gitip d3 tir nhitng cd quan nay thi cha,
me doi khi khong bi€t dau 1a nhitng co quan c6
quyén thyc hién. Hoic c6 trudng hgp, khi nhitng
cd quan nay truc ti€p yéu cau Toa 4n dé ngudi c6
nghia vu cAp dudng phai thuc hién thi sau khi ban
4n c6 hiéu luc ho chi thuc hién cho c¢6 va vé sau
khong thuyc hién nita, vi bdn chit 1a ho khong
mudn thuc hién nghia vu cAp dudng cho con.

D6i véi cdac hanh vi khong thyc hién nghia vu
cap dudng chi c6 bdn thin cha hoic me mdi biét,
con ngudi ngodi doi khi khong bi€t dudc, hoidc
néu biét ho ciing khong bi€t lam cach nao dé gitip
dd, doi khi thd o, khdng quan tdm, xem d6 khong
phai 1a viéc ctia minh. Nhu vdy, Luit trao cho
minh quyén d€ yéu cdu, nhung thuc t& khé dp
dung thyc hién dudc.

3. Bat cap va huéng hoan thién phap luat vé
nguvi c6 quyén yéu cau thyc hién nghia vu cap
dudng ctia cha, me doi v6i con sau khily hon

Phap luat xdc dinh nhitng cd quan, cd nhan, t§
chitc khdc nhau c¢6 quyén yéu ciu Tda 4n budc
ngudi c6 nghia vu cadp dudng phdi thyc hién, tuy
nhién khi 4p dung trong thuc tién vin con mot sd
khé6 khin, vuéng mic.

Thit nhdt, chua c¢6 cd ché phap 1y cu thé dé
nhitng t8 chiic, c4 nhan dudc trao quyén vi du nhu
Hoi Lién hiép Phu nit c6 di ning lyc d€ tham gia
bdo vé 1gi ich chinh ddng cho tré em trong nhitng
trudng hgp ho bi xAm pham quyén, 1¢i ich nhung
khong thé ty minh yéu cu.
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Thit hai, cdc cd quan quin ly nha nuSc vé gia
dinh, tré em, Hoi Lién hiép Phu nit thong thudng
chi dirng lai & viéc ti€p nhan céc don thu, t6 chitc
hoa gidi, chuyén don dé€n co quan c6 thim quyén
gidi quyét, huéng dan ngudi din ma chua thuc sy
truc ti€p yéu cau Toa dn gidi quyét.

Thit ba, cong tic tuyén truyén, phd bién cic noi
dung ctia Luat Hon nhan va Gia dinh & mot sd linh
viic con chura mang tinh chat thudng xuyén, con lip
lai hoic mang tinh hinh thifc, ngudn tai liéu phd
bi€n con chua sit véi nhan thifc cla ngudi dan.
Cong tdc thé ch&, huéng din thi hanh Luat di dat
nhiéu thanh tyu nhung viéc phd bi€n, tuyén truyén
nhitng viin bdn huéng din thi hanh con it thyc hién.

TAILIEU TRICH DAN:

Ngudi dan phan 16n thudng quan tAm dén van dé ly
hon, chia tai sdn dic biét 1a lién quan nha cira, dat
dai hon la nghia vy, trach nhi€m ctia minh dugc quy
dinh trong Luat. Do d6, khi c6 tranh chap xay ra, ho
thudng chi bi€t ndp don ra Toa gidi quyét chit
khong bi€t phai d&€n dau dé dugc gitp do.

Quan diém tdc gid dé xuit 1a “ting cudng
tuyén truyén, phd bi€n, gido duc phap luat, ning
cao nhan thitc vé phdp luat hon nhian va gia dinh
clia cdc cd quan, t§ chifc va cdc ting 16p nhan dan,
dic biét 1a trach nhiém cda cdc cd quan, td chirc
trong yéu cAu thyc hién nghia vu cap dudng. Xay
dung co ché& phap Iy cu thé d€ cic co quan, 8 chiic
c6 thé thuc hién quyén clia minh” m

I Theo Piéu 1&¢ Hoi LHPN Viét Nam (Thong qua tai Pai hoi dai bi€u phu nif toan quéc 14n thi XII)

21. Quyén yéu cau hliy viéc k&t hon trdi phap luat (Khoin 2 Piéu 10)

2. Quyén yéu ciu thay d8i ngudi truc ti€p nudi con sau khi ly hon (Khoan 5 Diéu 84)

3. Quyén yéu cau Toa 4n han ch& quyén ctia cha, me ddi v6i con chua thinh nién (Khoan 2 Pidu 86)

4. Quyén yéu cAu Tda 4n xdc dinh cha, me cho con chua thinh nién, con da thanh nién mat ning lyc hanh vi din

suf; xdc dinh con cho cha me chuta thanh nién hozic mat ning luc hanh vi dan sy (Khodn 3 Diéu 102)

5. Quyén yéu cau thyc hién nghia vu cip dudng (Khodn 2 Piéu 119)

3Tham ludn cia Hoi Lién hiép Phu nit Viét Nam tai Hoi nghi sd k&t 03 nim thi hanh LuAt Hon nhin va Gia dinh
nim 2014 dugc t§ chiic vao ngay 30 thing 7 nim 2019 .
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PROVISIONS FOR THE PERSON WHO HAVE RIGHT
TO REQUEST FOR THE CHILD SUPPORT
INCREMENT AFTER DIVORCE
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ABSTRACT:

Child support is a legal obligation when parents get divorced. Child support is money paid by
one parent to the other parent for the purpose of providing financial support to a child or children if
the child or children are minors or adults with incapacity, without income sources or properties to
support himself or herself. This study analyzes the current provisions for child support in Vietnam
and the actual enforcement of these provisions. The study also proproses some directions to
improve the effectiveness of provisions for child supportin Vietnam.

Keywords: support, divorce, support claimant.
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