TAP CHi CONG THUONG

PHAP LUAT VE BOI THUONG THIET HAI
DO VI PHAM HGP PONG TAI VIET NAM:
THUC TRANG VA MOT SO
GIAI PHAP HOAN THIEN

® VAN CAP HUY

TOM TAT:

Bai viét phan tich thyc trang, van dé vé boi thudng thiét hai do vi pham hgp dong (VPHD) &
Viét Nam nhu nhitng thiét hai c¢6 thé dugc bdi thudng, cin cit 4p dung céc bién phap bdi thudng
thiét hai va c4c trudng hgp mién trach nhiém trong boi thuding thiét hai. Bén canh d6, tdc gia cling

duta ra nhitng ki€n nghi va cdc gidi phap dé hoan thién nhitng vin dé& con phat sinh phap luit trong

viéc bdi thudng thiét hai do VPHD tai Viét Nam.

Tu khéa: bdi thudng thiét hai, vi pham hgp dong, phép luat.

1. Piit van dé

Bbi thudng thiét hai do VPHP 13 mdt trong
nhitng van dé quan trong ma cdc nudc trén thé
giGi déu xem day 12 mot trong nhitng van dé can
quan tdm hoan thién. Ngay nay, médc du Viét Nam
di c6 hanh lang phdp 1y vé bdi thudng thiét hai do
VPHD, nhung vain con phét sinh nhitng khé khin
trong thyc tién 4p dung ctia hé thong phap luat
cAn dugc quan tAm nhu':

- Céc thiét hai c6 thé dudc bdi thudng;

- Cédc cidn ct 4p dung bién phdp bdi thudng
thiét hai;

- Céc trudng hgp mién trach nhiém bdi thudng.

Cé4c ndi dung nay van chua gidi quyét dugc
mot cach triét d€ trong phdp luat vé hgp dong clia
Viét Nam. Vi vdy, cAn nghién cttu phdp luit hgp
ddng tai Viét Nam biing cdch d6i chi€u véi cic
quy dinh tai nu6c Anh va cdc vian ban phdp ly
quoc t€ khic dé hoan thién phap luat vé hgp dong
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tai Viét Nam trong viéc 4p dung bién phdp bdi
thuong thiét hai do VPHD.

2. Mot sé khai niém

2.1. Hop dong

Theo quy dinh tai Piéu 385 Bo luit Dan sy
2015 (BLDS 2015), hdp ddng 1a “su théa thudn
giita cdc bén vé viéc xdc ldp, thay doi hodc chdm
ditt quyén, nghia vy déan su”. Nhu vy, theo BLDS
2015, hop ddéng dugc xdc dinh 13 sy thda thuin
nhim thi€t 1ap cdc quyén va nghia vu cda cdc
chii thé, thong qua mdi lién hé ty nguyén xdc lap
hgp ddng.

2.2. Vipham hop dong

Theo Ludt Hop dong ciia Anh va cdc quéc gia
st dung Common law: “VPHD” dugc dp dung dé
chi viéc thuc hién khong ding cam két trong hop
ddng, bao gdm: khong thuc hién mdt phan/toan
bd; cham thuc hién; thuc hién khong dﬁy dd nghia
vu hgp dong.
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Theo CISG (United Nations Convention on
Contracts for the International Sale of Goods),
UPICC (UNIDROIT Principles of International
Commercial Contracts) va PECL (The Principles
of European Contract Law): ¢6 cac quy dinh khéc
nhau vé VPHD. Trong khi CISG ding cum tir
“VPHD” thi UPICC va PECL dung cum ti
“khong thuc hién hgp ddng” dé dé cap hanh vi
khong thuc hién cam k&t hgp ddng. Ngoai ra,
CISG coOn phan biét “vi pham co ban” va “vi
pham khong cd ban” theo mirc do nghiém trong,
con UPICC va PECL chia thanh “khong thyc hién
hdp déng dugc mién trach nhiém” va “khdng thuc
hién hgp ddng khong dugc mién trich nhiém”.

Theo phdp ludt Viét Nam: st dung cd “VPHD”
va “khong thuc hién hgp dong” dé néi vé hanh vi
khong thuc hién ding theo nhitng cam két trén
hgp ddng. Cu thé, tai khodn 12 Piéu 3 Luat
Thuong mai 2005 (LTM 2005) quy dinh: “VPHD
la viec mot bén khong thuc hién, thuc hién khong
dady dii hodc thic hién khong diing nghia vu theo
théa thudn giita cdc bén hodc theo quy dinh ciia
Ludt nay”. Ngoii ra, tai khodn 1 Piéu 351 BLDS
2015 quy dinh: “Vi pham nghia vu la viéc bén co
nghia vu khong thuc hién nghia vu diing thoi han,
thuc hién khong day dii nghia vu hodc thic hién
khong diing ndi dung ciia nghia vu”. Nghia vu clia
hgp ddng dugc quy dinh tai Piéu 398 BLDS 2015.

2.3. Bi¢n phdp khdc phuc hdu qud ctia hanh vi
vi pham hop dong

Theo Civil law, Common law, CISG, UPICC va
PECL: bién phdp khdc phuc tinh trang VPHD,
gdm: bién phdp khic phuc do VPHDP/khdng thuc
hién hgp ddng; ché tai d6i véi VPHD.

Theo phdp ludt Viet Nam: quy dinh tai BLDS
2015 st dung “ché tai”, “trach nhiém dan su”,
LTM 2005 st dung “trdch nhiém boi thudng thiét
hai”, “bién phdp” chi c4c bién phdp khic phuc hau
qud cho hanh vi khong thuc hién ding hdp dong.
Mit khac, BLDS 2015 va LTM 2005 déu x4c dinh
“ch& tai” gdm c nhitng bién phap khdong mang lai
“hau quéd phdp ly bt I¢i”, ma chi “budc bén vi
pham phai thyc hién nghia vu ma trude d6 ho da tu
nguyén cam k&t thuc hién”. Diéu nay lam cho thuat
ngit “ché tai” @€ chi cdc bién phap nhim khic phuc

viec VPHD tai Viét Nam khong hoan toan gidng
vdi cach hi€u chung ctia quy dinh qudc t&. Tai Viét
Nam, “ché€ tai” 12 nhitng bién phdp vé tai sdn dp
dung khi c6 sy VPHD nhiim ngin chin hodc khic
phuc hiu qué ctia hanh vi VPHD, con bdi thudng
thiét hai chi 1a mot “ché tai” dan sy. Piéu nay lam
cho phap luat vé hgp dong Viét Nam chua c6 su
phin biét gifta “trich nhiém dan sy”, “ché& tai” va
“bién phdp khic phuc”.

Boi thudng thiét hai do VPHD:

- Tai Viét Nam: Diéu 306 BLDS 2015 quy dinh
“Trudng hgp c6 thiét hai do vi pham nghia vy gay
ra thi bén c6 nghia vu phdi bdi thudng toan bd
thiét hai, trit trudng hgp cé thda thuin khac hodc
luat c6 quy dinh khac”. Theo dé, trach nhiém boi
thudng thiét hai do vi pham nghia vu, bao gdm
trdch nhiém bdi thudng thiét hai do VPHD va
trach nhiém boi thudng thiét hai ngoai hdp dong.
Khodn 1 Diéu 229 LTM 2005 quy dinh bdi thudng
thiét hai “la viéc bén c6 quyén 1gi bi vi pham yéu
cAu bén vi pham tra tién bdi thudng thiét hai do
VPHD gayra”.

- Theo Common law: bdi thudng thiét hai la
viéc chi trd mot khodn tién nhu 12 khodn bu dip
cho nhitng thiét hai ma bén bi vi pham c6 quyén
yéu cau bén vi pham phai tra.

- Theo Civil law: bdi thudng thiét hai la viéc
chi trd mot khodn tién nhim khic phuc nhitng
thiét hai do chi thé vi pham gy ra.

3. Méi tueng quan giita bién phap khic phuc
hiu qui ctia hanh vi vi pham hgp dong va boi
thuong thiét hai

Theo Ludt Hop déng ciia Anh: thudng st dung
boi thudng thiét hai nhim muc dich khic phuc hau
qua hanh vi VPHD. Khi Toa 4n thdy viéc 4p dung
bdi thudng thiét hai 13 khong thich dang c6 thé 4p
dung bién phap budc ti€p tuc thyc hién hgp ddng.
Bén canh d6, viéc hiy bd hgp déng c6 thé dudc
dp dung khi hanh vi VPHD Ia vi pham c¢d ban. Tuy
nhién, khong thé 4p dung k&t hop bién phap bodi
thudng thiét hai va budc ti€p tuc thuc hién hop
ddng. Ngoai ra, con c6 thé dp dung k&t hop bién
phdp hity b hgp dong va bdi thudng thiét hai néu
hanh vi VPHP 12 13 vi pham co bdn hodc dan t6i
hiu qué nghiém trong.
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Theo CISG, UPICC va PECL: bién phdp budc
ti€p tuc thuc hién hdp dong dudc uu tién 4p dung
nhim duy tri sy ton tai clia hgp dong. Ngoai ra,
cdc vin ban nay con xem trach nhiém bdi thudng
thiét hai do VPHD Ia trach nhiém khong can 16i
va bién phap bdi thudng thiét hai cé thé két hgp
véi budc ti€p tuc thuc hién hdp ddng hoidc hiy bd
hdp dong.

Theo phdp ludt Viét Nam: BLDS 2015 va LTM
2005 quy dinh 3 bién phdp khic phuc hau qud clia
hanh vi VPHD tuong tu ludt hop ddng clia Anh,
CISG, UPICC va PECL la budc ti€p tuc thyc hién
hdp ddng, bdi thudng thiét hai va hiy bd hgp
ddong. Mic du phdp luat hgp dong Viét Nam
khong c6 quy dinh chi rd thd tuy uvu tién dp dung
bién phdp khic phuc do VPHD, nhung dua trén
cdc quy dinh tai BLDS 2015, LTM 2005 va theo
nguyén tic tai khodn 2 Piéu 3 BLDS 2015 thi Viét
Nam vu tién 4p dung bién phdp budc ti€p tuc thuc
hién hgp ddng hon bdi thudng thiét hai. Ngoai ra,
theo Biéu 360 BLDS 2015 va biéu 297 LTM
2005, d€ 4p dung bdi thudng thiét hai c6 cdc cin
cit sau day: Thit nhat, c6 hanh vi VPHD; Thi hai,
c6 thiét hai xdy ra; Thi ba, ¢c6 quan hé nhan qua
gitta hanh vi VPHD va thiét hai xdy ra. Tai Viét
Nam, viéc phat vi pham va bdi thudng thiét hai 1a
2 bién phép dugc dp dung riéng biét. Theo khodn
3 Piéu 418 BLDS 2015 cho thdy phat vi pham la
c6 thé dugc 4p dung ddc 1ap, hoic két hdp vdi bdi
thudng thiét hai. N&u cdc bén c6 thda thuin trudc
thi phat vi pham dugc dp dung ddc lap va bén
VPHD chi phéi chiu phat vi pham ma khong phai
boi thudng thiét hai. Viéc chi phai chiu phat ciing
ip dung néu cdc bén cé thda thuin vé phat vi
pham nhung khong thda thuin vé viéc vira chiu
phat vi pham va vira bdi thudng thiét hai. Viéc dp
dung ké&t hgp 2 bién phdp chi dugc thuc hién khi
cdc bén thda thudn bén VPHD vira phai chiu phat
vi pham va vira phéi boi thudng thiét hai.

4. Nguyén tic bdi thudng thiét hai

Theo quy dinh cia Anh, CISG, UPICC va PECL:
nhitng nguyén tic bdi thudng theo thda thuin va
bdi thudng toan bo dudc thira nhan rong rii.

Tai Viét Nam: viéc bdi thudng thiét hai nhim
muc dich khdc phuc nhitng hau qua clia hanh vi
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khong thuc hién ding hdp dong. Theo Picu 360
BLDS 2015 quy dinh: “Trudng hop cé thiét hai do
vi pham nghia vu gy ra thi bén c6 nghia vu phai
bdi thudng toan b thiét hai”. Ngoai ra, LTM 2005
quy dinh tai khoan 2 Di¢u 302 “Gi4 tri bdi thudng
thiét hai bao gdm gid tri t6n that thuc t&, truc tiép
ma bén bi vi pham phai chiu do bén vi pham gay ra
va khodn I6i tryc ti€p ma bén bi vi pham ding 1&
dugc hudng néu khong c¢6 hanh vi vi pham”. Cic
quy dinh trén cho tha'y boi thudng thiét hai dua trén
nguyén tic bdi thudng toan bd thiét hai. Tuy nhién,
dén nay, chua c6 vin ban gidi thich “bdi thudng
toan bo thiét hai” 1am cho viéc hi€u “toan bo thiét
hai” chua dugc thdng nhat.

5. Thyc ti&én 4p dung bién phap bdi thuong
thiét hai do vi pham hgp dong

Theo BLDS 2015, ¢6 3 ciin ct d€ 4p dung bién
phap bdi thudng thiét hai, cu thé:

Thit nhdt, cé hanh vi VPHD: Hanh vi VPHD la
diéu kién co ban va 1a tién dé 1am phdt sinh trach
nhiém bdi thudng thiét hai do VPHD. VPHP la
hanh vi khong thyc hién ding hgp dong: khong
thuc hién mot phin; khong thyc hién toan bo;
chim thyc hién; thuc hién hop déng khong day
dl. Bén canh dé, phap luat hop dong Viét Nam
con quy dinh cdc trusng hop VPHD, cu thé: chim
thuc hién nghia vu; khong thuc hién nghia vu giao
vat; khong thuyc hién mot cong viéc hodc thuc
hién mot cong viéc khong duge phép thyc hién...
Mot s6 VPHD nhu sau:

- Mot la, vi pham déi tuong ciia hop déng: doi
tugng clia hop dong dudc quy dinh tai Piu 281
BLDS 2015 “1. Nghia vu phdi thyc hién mot cong
viéc 1a nghia vu ma theo d6 bén c6 nghia vu phai
thuc hi€én ding cong viéc do6. 2. Nghia vu khong
dudc thuc hién mot cong viéc la nghia vu ma theo
d6 bén c6 nghia vu khong dudc thuc hién cong viéc
d6”. Vi pham trudng hop d6i tugng ctia hdp ddng 1a
tai sin gdm: khong giao diing vat dic dinh, giao vat
dic dinh khong ding tinh trang da cam két, khong
giao vat cling loai ding s& lugng va chat lugng... Vi
pham trong trudng hgp ddi tuong clia hop dong 1a
cong viéc, gom: hanh vi thyc hién cong viéc khong
diing chat lugng, s6 luong.

- Hai la, vi pham thoi  han thyc hién hop dong:
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Thai han thuc hién hop ddng 13 khodng thdi gian
¢6 hiéu luc ctia hgp dong dudc xdc dinh dua trén
su thda thudn cta cdc bén hoic theo quy dinh cia
phdp luit hoic quyét dinh clia co quan c6 thim
quyén. N&u bén c6 nghia vu khong thyc hién
nghia vu trong khodng thdi gian d6 thi bi xem la
hanh vi VPHD.

- Ba la, vi pham vé dia diém thuc hién hop
déng: Pia di€m thyc hién hdp ddng 13 noi nghia
vu hgp dong dugc thuc hién. V& nguyén tic, dia
diém thuc hién nghia vu hgp ddng dugc phap luit
hdp dong Viét Nam xdc dinh dya trén cd s su
thda thudn hgp phdp clia cdc bén. Trong truGng
hdp cdc bén khong c6 thda thuin vé dia di€m thuc
hién hgp ddng thi dia di€m nay sé& dugc xdc dinh
tly thudc tinh chdt ctia doi tugng nghia vu hgp
ddng. Vi du, n€u ddi tugng 13 ba't dong sin thi dia
di€ém thyc hién hop ddng 1a noi c6 bat dong sin,
néu do6i tugng khong phdi 12 bt dong sin thi dia
diém thuc hién hgp ddng dugce xdc dinh 1a noi cu
tri hodc tru s§ cia bén c6 quyén. Trudng hgp vi
pham Piéu 277 BLDS 2015, Piéu 35 Luit thuong
mai 2005 nghia 14 vi pham vé dia di€ém thuc hién
hgp dong.

- B6n la, vi pham vé phuong thitc thuc hién hop
déng: 12 vi pham vé céch thic thyc hién hdp dong
ma cdc bén da thda thudn hoidc theo quy dinh ctia
phép luat hoidc theo quyét dinh clia c¢6 quan nha
nudc c6 thim quyén.

Thit hai, c6 thiét hai xdy ra: thi€t hai c6 thé 1a
truc ti€p, gidn ti€p, thiét hai vé vat chi't hoic tinh
than. Cu thé nhu sau:

- Thiét hai truc tiép va thiét hai gidn tiép: Thiét
hai tryc ti€p 1a nhitng tdn tha't phat sinh mot cach
tv nhién khi xuat hién hanh vi VPHD. Thiét hai
gidn ti€p 1a thiét hai khong phdt sinh mot cach
tryc ti€p, ma phdt sinh tir hé qud clia hanh vi
VPHD. Thiét hai gidn ti€p thudng 1a cd hdi bi mat.
Céc loai thiét hai dudc bdi thudng dugc quy dinh
tai: khodn 2 Piéu 302 LTM nim 2005 quy dinh:
“Gid tri bdi thudng thiét hai bao gdm gid tri ton
tha't thyc t€, tryc ti€p ma bén bi vi pham phdi chiu
do bén vi pham giy ra va khoan 1gi tryc ti€p ma
bén bi vi pham ddng 1& dudgc hudng néu khong c6
hanh vi vi pham”; khodn 2 Diéu 361 BLDS nim

2015 quy dinh dé€ dugc bodi thudng thi thiét hai
phdi 12 “ton that vat chat thuc t€” hodc “tdn that
vat chat thuc t€ xdc dinh dugc”. Theo d6, BLDS
2015 thé hién thiét hai dugc bdi thudng gdm ca
thiét hai tryc ti€p va gidn ti€p.

- Thiét hai vit chdt va thiét hai tinh thdn: BLDS
2015 quy dinh thi€t hai c6 thé dugc bdi thudng bao
gdm thiét hai vé vat chat va thiét hai vé tinh than.
Theo khodn 2 Piéu 361 BLDS 2015, thiét hai vé
vat chat 1a nhitng“tdn that vat chat thuc t& xdc
dinh dugc bao gdm tdn tha't vé tai san, chi phi hop
ly @€ ngin chin, han ché, khic phuc thiét hai, thu
nhip thuc t&€ bi mat hodc bi gidm sit”. Khodn 2
Piéu 361 BLDS 2015 chua dé cap dén cdc ton that
vat chit vé tinh mang, stic khde du né dudc ghi
nhin tai Piéu 590 va Piéu 591 BLDS 2015. Ngoai
ra, nhitng thiét hai vt chat néu tai khodn 2 DPiéu
361 BLDS 2015, chwa bao gdm cdc chi phi nhu chi
phi cho ludt su, chi phi gidm dinh... trong khi nhitng
chi phi nay dudc hi€u theo quy dinh tai khodn 2
Diéu 419 BLDS 2015 la: “Ngudi c6 quyén con ¢
thé yéu ciu ngudi c6 nghia vu chi trd chi phi phat
sinh do khong hoan thanh nghia vu hgp dong ma
khong triing 1dp véi mic bdi thudng thiét hai cho
1¢i ich ma hgp déng mang lai.”. Ngoii ra, ton that
vé tai sdn do khong thuc hién ding hop ddng dugc
xdc dinh trén cd s& quy dinh tai diéu 589 BLDS
2015. Boi thudng thiét hai vé tinh thin dugc quy
dinh tai khodn 3 Biéu 419 BLDS 2015: “Theo yéu
cAu clia ngudi c6 quyén, Toa 4n c6 thé budc ngudi
c6 nghia vu boi thudng thiét hai vé tinh than cho
ngudi c6 quyén”. Theo khodn 3 Piéu 361 BLDS
2015, thiét hai vé tinh than 12 nhitng “ton that vé
tinh than do bi xAm pham dén tinh mang, sifc
khée, danh dv, nhan ph?fm, uy tin va cdc 1gi ich
nhan than khic”. Nhung BLDS 2015 khong dé
cap dé&n nhitng thiét hai tinh than do thiét hai vé
tai sdn mang lai. Theo Piéu 590 - 592, Piéu 606,
Piéu 607 BLDS 2015, bén c¢6 hanh vi vi pham
phdi trd “mot khodn tién khdc d€ bu dip tn that
vé tinh thidn”. Do d6, BLDS Viét Nam nén bd
sung thiét hai vé tinh than do thiét hai vé tai sin tir
VPHD gy ra.

Thit ba, c6 mdi quan hé nhdan qud gita hanh vi
VPHD va thiét hai: N&u khong c6 mdi lién hé
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nhan qué gitra hanh vi VPHD va thiét hai thi sé
khong thé xdc lap trach nhiém bdi thudng thiét
hai. Hé th6ng Common law va Civil law thudng
doi hdi can c6 mdi quan hé nhan qua giita thiét
hai va hanh vi VPHP d€ x4c dinh trach nhiém boi
thudng thiét hai. Do d6, viéc chitng minh hanh vi
VPHD lién quan dé€n thiét hai c6 vai trd mang
tinh quy&t dinh dé€n c6 bodi thudng thiét hai hay
khong. Pdi v6i thiét hai gidn ti€p, ngodi viéc bén
bi thiét hai chiing minh dugc hanh vi VPHD da
giy ra thiét hai, thi bén bi thiét hai cling cAn phdi
chitng minh thiét hai ¢6 mdi lién hé véi hanh vi
VPHD. Tai Viét Nam, khodn 3 Piéu 303 LTM
2005 quy dinh: “hanh vi VPHD Ia nguyén nhan
truc ti€p giy ra thiét hai”. Phap ludt hgp dong
Viét Nam khong 4p dit trach nhiém bdi thudng
thiét hai khi gdp phdi sy kién bat khd khéng,
khié&n cho khong thé thyc hién ding nghia vu hdp
ddng. Mic du déu xdc dinh cAn c6 quan hé nhan
qua gitta hanh vi VPHD va thiét hai xay ra nhung
viéc xdc dinh thiét hai nao 1a thiét hai dugc boi
thudng thi hé thdng phdp luit cdc nudc cé thé quy
dinh khdc nhau. P6i v6i thiét hai tryc ti€p, cdc hé
thong phédp luit trén thé gidi va Viét Nam déu
budc bén VPHP phdi bdi thudng thiét hai néu
thiét hai d6 1a hé qua thuc t€, truc ti€p clia hanh
vi VPHD. D6i vdi thiét hai gidn ti€p, cdc vin bdn
phdp 1y qudc t€ va luit cia Anh cho phép bdi
thudng thiét hai d6i véi thiét hai gidn ti€p néu
thda méan nhirng diéu kién nhat dinh. Tai Viét
Nam, quy dinh khodn 2 Diéu 302 LTM 2005 quy
dinh thiét hai phdi c6 mdi lién hé “thuc t€, truc
ti€p”. Viéc nay dé tao ra sy 1Am tudng ring c6
st mau thuin gitta Diéu 361 BLDS 2015 va Diéu
589 BLDS 2015, vi nhitng thiét hai c6 thé dugc
bdi thudng theo diéu khodn nay gom ca nhitng
thiét hai gidn tiép.

Nhin chung, phdp ludt Viét Nam va cic hé
thong phap luat cdc nu6c trén thé gigi déu doi hdi
hanh vi VPHD va thiét hai phdi c6 mdi quan hé
nhin qud va nhin nhin viéc bdi thudng thiét hai
c6 thé phat sinh cd khi thiét hai dé khong phat
sinh truc ti€p tir hanh vi VPHD ma c6 thé 1a hé
qua cia viéc khong thuc hién ding hop dong.

Ngodi ra, trach nhiém bdi thudng thiét hai con
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dua trén yéu to 16i: nghia 13 trdch nhiém bdi
thudng thiét hai 1a trdch nhiém dua trén 18i va
viéc bdi thudng thiét hai chi dugc thyc hién khi
mdt bén c6 15i trong viéc thyc hién hgp dong.

- Theo hé théng Common law: 16i 1a “su vi
pham nhitng quy dinh ctia hgp dong”. Theo dé6, c6
su hgp nhat 16i véi hanh vi khdng thuc hién ding
hdp ddng.

- Theo Ludt Hop dong ciia Anh: viéc xdc dinh
trach nhiém bdi thudng thiét hai do VPHD khong
dva trén y&u to 101, ma viéc VPHDP dugc xem la
16i. Do d6, viéc 4p dung bién phdp bdi thudng
thiét hai khdong quan tim dén viéc bén vi pham c6
16i hay khong. Trudng hop khong cé diéu khodn
cu thé, viéc xdc dinh trach nhiém bdi thudng thiét
hai phu thudc vao dic tinh clia hgp dong. Vi du,
né&u hgp déng bi vi pham 12 hgp ddng dich vu thi
trach nhiém boi thudng thiét hai thudng 13 triach
nhiém dua trén 16i, ngudc lai, néu hop déng bi vi
pham khong phai 1a hgp ddng dich vu, ma 13 hop
ddng mua bin hang héa, thi diéu khodn quan
trong 1a hang héa phai pht hgp véi mo ta, phi hgp
vé muc dich st dung, chit lugng ddm bdo theo
thda thuin trén hgp dong. Do dé, n€u bén bdn
gidu nhitng khi€m khuy&t d6i v6i hang héa thi
ciing phai bdi thudng thiét hai khong phu thudc
vao y&u to 16i.

- Tai Viét Nam: 10i dugc xdc dinh dva vao thdi
d6 tim 1y ctia ngudi ¢6 hanh vi gdy ra thiét hai
trén ¢d sd xdc dinh viéc cé nhan thic duge hanh
vi s& gdy thi€t hai cho ngudi khdc hay khong.
Phdp luat Viét Nam c6 su hgp nhat 16i v6i hanh
vi VPHD. Nhu vay, phdp ludt Viét Nam khong c6
su khdc biét 16n vé6i cdc quy dinh qudc t€ trong
viéc x4c dinh 16i nhu hanh vi vi pham nghia vu
hdp ddéng. Viéc BLDS 2015 va LTM 2005 khong
quy dinh 16i 12 ciin ctf Iam ph4t sinh trdch nhiém
boi thudng thiét hai da gitdp phap luat hdp dong
Viét Nam tuong dong véi cdc quy dinh vé luat
hdp dong clia cdc nu6c trén thé gidi. Bén canh
dé, LTM 2005 va BLDS ndam 2015 con xdc dinh
trach nhiém boi thudng thiét hai cia bén VPHP
khi c¢6 hanh vi thyc hién khong ding hgp dong
ma khong doi héi xdc dinh trang thdi tim 1y cla
bén giy thiét hai hodc nguyén nhan din dén viéc
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khong thuc hién ding hop ddng. Tuy nhién, mot
s6 trudng hgp d€ 4p dung bién phdp bdi thudng
thiét hai doi hdi phdi chitng minh bén VPHD c6
15i. Ngoai ra, Khodn 2 va khodn 5 Piéu 3 BLDS
2015 va cdc quy dinh vé trdch nhiém dan sy do
khong thuc hién diing nghia vu ghi nhan nguyén
tic suy dodn 16i trong bdi thudng thiét hai, d6 1a
néu khong thyc hién ding nghia vu da cam két thi
s& bi suy dodn 12 ¢6 18i va phdi chiu trach nhiém
boi thudng thiét hai. Ludt ctia Anh va BLDS 2015
déu quy dinh ngoai 1& clia nguyén tic nay, d6 1a
“trit trudng hgp ¢6 thda thuin khdc hodc luit c6
quy dinh khdc”. V& tiéu chi d€ xdc dinh 13i phdp
luat Viét Nam xem xét kha nidng nhéin thdc viéc
thyc hién hanh vi vi pham c6 gdy thiét hai cho
ngudi khiac hay khong, BLDS 2015 chua ghi nhdn
cdc diéu khodn ngdm dinh ddnh gid mitc do hoan
thanh nghia vu dé€ xdc dinh bén khong thuc hién
ding nghia vu c6 15i hay khong c6 16i trong
trudng hdp bdi thudng thiét hai dua trén 16i. Qua
d6 cho thd'y BLDS 2015 chua dua ra tiéu chi xdc
dinh 16i khi khong thyc hién ding theo nghia vu
cla hgp dong.

biéu 79, 80 LTM 2005 quy dinh nghia vu cia
bén cung tng dich vu c6 thé 1a nghia vu theo két
qud cdng viéc hoic nghia vu theo nd luc va khd
niing cao nhat dya vao tinh chat cla loai dich vu
ma cdc bén thda thuin trong hgp dong.

6. Kién nghi

TU nhitng phan tich néu trén, tdc gid c6 mot so
ki€n nghi nhim hoan thién ch& dinh bdi thudng
thiét hai do VPHD tai Viét Nam nhu sau:

Mot la, stra ddi, bd sung quy dinh vé nghia vu
hgp ddng trong BLDS 2015: P& c6 thé 4p dung
thong nhat trong viéc ddnh gid mic do hoan
thanh nghia vu va 18i clia bén vi pham, can bd
sung phan nghia vu va hgp ddong cia BLDS 2015
diéu khodn vé tiéu chi ddnh gid mic do hoan
thanh nghia vu va ddnh gid 16i cia bén vi pham
bing cdch ghi nhan nghia vu tuong tv quy dinh tai
Piéu 79, 80 LTM 2005 va bd sung thém cédc quy
dinh vé diéu khodn vé tiéu chi ddanh gid mic do
hoan thanh nghia vu va ddanh gid hanh vi khong
thuc hién ding hop dong trong cdc hgp déng c6
16i hay khong.

Hai la, stra d6i Piéu 361 BLDS 2015: Xuat phat
tr viéc khong thong nhit cdc quy dinh ctia phdp
luat vé yéu cau doi vé6i thiét hai dugc bodi thudng
nhu khodn 2 Diéu 302 LTM 2005 x4c dinh dé thiét
hai dugc bdi thuding thi thiét hai d6 phai la thiét hai
thuc t€&, truc ti€p, nhung khodn 2 Piéu 361 BLDS
2015 x4c dinh ton that vat chat thuc t€ xdc dinh
duge 1a nhitng thiét hai c6 thé dudc bdi thudng.
Diéu nay lam cho kho&n 2 Piéu 361 BLDS 2015 c6
su mau thuin khi xdc dinh ton tha't vat chat thuc t&
x4c dinh dudc khong chi bao gom thiét hai truc tiép,
ma con bao gdm ca thiét hai gidn ti€p. Theo do,
thiét hai c6 thé dugc bdi thudng tai khoan 2 Piéu
419 BLDS 2015 1a khodn 1¢i bi mat. Mit khac, viéc
liet ké t6n that vat chat thuc t&€ tai khoadn 2 Piéu 361
lam cho diéu khodn nay khong thé bao quat hét tat
cd cac thiét hai vé& vat chat. Vi du, ton hai vé stic
khée c6 thé x4c dinh 12 thiét hai vat chit, nhung lai
khong dugc liet ké trong diéu ndy. Do vay, chiing ta
c6 thé bd sung t6n hai vé stic khde vao danh sich
tai khodn 2 Piéu 361 BLDS 2015. Trén co s do,
cin stta lai Piéu 361 BLDS 2015 nhim gép phan
nang cao tinh khdi quit ciia BLDS, dong thdi gitip
viéc hi€u va dp dung phap luat dugc thdng nhat va
hiéu qua.

Ba la, stra d@8i Piéu 302 LTM 2005: Khoan 2
DPiéu 302 LTM niam 2005 quy dinh: “Gid tri bdi
thudng thiét hai bao gdm gia tri tdn that thyc t&,
tryc ti€p ma bén bi vi pham phdi chiu do bén vi
pham giy ra va khodn 1¢i truc ti€p ma bén bi vi
pham ddng 1& dugc hudng néu khdong ¢6 hanh vi vi
pham”. Quy dinh nay dudng nhu da loai bd nhitng
thiét hai dugc bdi thudng 12 thiét hai gidn ti€p, do
d6 n6 can dugc stta ddi d€ ddm bio tinh thong
nha't véi BLDS 2015.

7.Ké&tluan

TU nhitng phan tich trén cho thay thuc trang,
van dé vé bdi thudng thiét hai do VPHP & Viét
Nam nhu nhitng thi€t hai c6 thé dugc bodi thudng,
cin ctf 4p dung cdc bién phap bdi thudng thiét hai
va cdc trudng hgp mién trdch nhiém trong bdi
thuong thiét hai. Bén canh do, tac gia cling dua ra
nhitng ki€n nghi va cdc gidi phdp d€ hoan thién
nhitng van dé con phdt sinh phdp luit trong viéc
boi thudng thiét hai do VPHD tai Viét Nam B
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