LUAT

PHAP LUAT VE PAU THAU
MUA SAM HANG HOA THEO PHUGNG THUC
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TOM TAT:

DPAau thau 1a modt hoat ddng tat y&u clia nén kinh t€& thi trudng. Phap luat vé diu thau, véi vai tro
ki€m sodt cic ngudn von diu tu cong dit di trai qua nhiéu Ian sita ddi nhung trén thuc tién dp dung
vin chua dat dudc muc dich ddm b4do moi trudng canh tranh cdng bing, minh bach, hiéu qui va
phit hdp véi thong 1& dAu thau qudc t&. Mot bd phan nha thiu lai vi pham Luat PAu thiu ngdy cang
nghiém trong hon trude, chinh diéu d6 tré thanh rao can nhitng doanh nghiép lam #n chan chinh.
Nhitng yéu kém trong quan 1y dau thau hién nay khdng chi lam gia ting gia tri du tu cdc cong
trinh mua sim cong ma con lam suy gidm ning lyc canh tranh ctia Viét Nam néi chung va cta tinh
Binh Duong néi riéng so v6i nhitng nén kinh t&€ khdc. Vi vay, viéc nghién cttu cic quy dinh phdp
luat vé ddu thAu mua sim hang héa theo phuong thitc mot giai doan mot tdi hd so tir thurc tién tinh
Binh Duong sé& gép phan quan trong trong viéc st dung hiéu qué va tiét kiém dugc ngudn von dau

tw cua Nha nudc.

Tu khéa: phédp luat, ddu thiu, mua sim hang héa, tinh Binh Dudng.

1. Dt vandé

Pau thiu dugc xem 12 mot trong nhitng hoat
dong lya chon nha thiu dé thuc hién ki két va
cung c4p cdc dich vu tir phi tv vin, mua sim hang
héa, vat tu xay 1dp, hodc Iva chon nha dau tu dé ki
k&t va thyc hién hgp ddng dy 4n dau tu theo hinh
thitc doi tdc dua trén nhitng c¢d sé ddm bdo canh

tranh, cong bing, minh bach va hiéu qud kinh t€
cao. Nhu vay c6 thé xem cong tdc dau thau 1a qua
trinh chéi dau tu lya chon nha thiu d€ dip tng
nhitng yéu ciu va muc dich clia ho 12 gianh doc
quyén cung cAp hang héa hoic dich vu véi gid dd
bl dip cho nhitng chi phi diu tu cling nhuw ddm bio
mtc 16i nhudn cao nhat c6 thé.

$6 1-Thang 1/2023 21



TAP CHi CONG THUONG

Vivay dé thuc hién tinh minh bach, cong bing
gifta d6i bén, co quan nha nudc can phii cé cong
tdc quan 1y vé& hoat dong dau thau. Cong tdc quin
ly nay c6 thé dudc thyc hién bdi sy quin 1y ciia
Nha nudc vi né c6 tic dong ddi véi phdp quyén
ctia Nha nu6c trong hoat dong dau thiu nham dé
hoat dong dau thau dién ra mot cdch hiéu qua,
cong bing va minh bach ciing nhu gép phin thuc
hién nhitng muc tiéu kinh t& - xa hdi clia dat nudc.
XuAt phdt tir yéu cau d6 va thuc t€ vé hoat dong
ddu thiu mua sim hang héa & Viét Nam néi
chung va thyc tién & tinh Binh Duong néi riéng,
viéc nghién cifu, phan tich cd ch€ quin 1y dau
thAu mua sim hang héa theo phuong thifc mot giai
doan, mot tii ho sd & Binh Duong c6 y nghia 1y
ludn va thuc tién to 16n.

2. Thyc trang phap luat vé ddu thiu mua
sam hang ho4 theo phuong thitfc mot giai doan,
mot tdi ho so ¢ tinh Binh Duong

T nim 2014 d&€n nay, Ludt PAu thiu mdi bit
ddu c6 hiéu lyc da dem lai mot sd thay déi cho
hoat dong ddu thiu trén pham vi cd nuéc néi
chung va tinh Binh Duong néi riéng. Cu thé
trong giai doan 2015-2021, tdng so tién ddu thau
dat dugc ctia UBND tinh Binh Duong la

108.826.164.060 déng; trong d6 hinh thic chi
dinh thau chi chi€m mot ti 1& rd't khiém ton 1a
4.212.034.060 dong (chi€m 3,87%); dong thdi
cdc hinh thitc dau thau khdc dudgc ddy manh nhu
ddu thau cong khai rong rdi, chio hang canh
tranh, chio gid, tham van... Phap luit vé diu
thiu hién hanh da c6 nhitng qui dinh nhim han
ch€ tinh trang dau thau chi dinh, dong thdi c6
nhitng qui dinh gidp ting s6 lugng cdc gbi dau
thau cong khai rong rdi ting nhanh va ngay cang
thé hién dudc sy hiéu qua vugt troi clia né. Pay
ciing 12 hinh thitc Iya chon nha thiu dat ti 1& ti&t
kiém cao nhat so v&i tit cd cdc hinh thic lua
chon nha thiu khdc dd thyc hién tif sau nim
2014 dé€n nay.

D¢ ting cudng sy cong khai, minh bach trong
cong tdc dau thau, tif nim 2015 dén nay, vdi sy hd
trg ctia Ngan hang Thé gidi, Bo K& hoach va Pau
tur da khéi dong thuc hién sdng ki€n cong khai h6a
céc hop dong dau thiu, ddng thdi véi viéc nghién
citu, xay dung hé thong gidm sit, danh gid vé ddu
thau. Trén nhitng k&t qua di dat dugc trong viéc
thurc thi Ludt PAu thAu mdéi trong thdi gian vira qua
biang nhitng chi truong, dudng 161, chinh sdch cu
th€ va cdc vin ban phdp luat hién hanh, hoat dong
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d4u thau sé& ngay cang dudc thuc hién minh bach,
cong khai, ting tinh canh tranh va dem lai hi€u
qué t6t nhat cho nén kinh t& qudc dan.

Pé€ dam bio muc tiéu ciing nhu nhitng yéu cau
dit ra v6i viéc ddm bdo hiéu qué cho cdc du dn
ddu tu, cu thé & day 1a viéc lva chon dudc cdc nha
thau c6 di dicu kién vé ning luc chuyén mon, tu
céch phdp nhin, gidy phép hanh nghé phu hgp va
gid dy thau phii hdp 13 nhitng ndi dung quan trong
dudc chi trong va thuc hién tai cdc sd, ban nganh
tryc thuoc UBND tinh Binh Duong khi tié€n hanh
cong tdc dau thiu mua sim hang héa theo phuong
thitc mot giai doan mot tdi hd so.

Bén canh nhitng két qud dat dudc, cong tic
d4u thAu mua sim hang héa theo phuong thifc mot
giai doan mdt tdi hd so tai tinh Binh Duong vin
con ton tai mdt s6 bat cip, khé khin nhat dinh.
Ching han nhu & Piéu 4 Luiat Pau thau
43/2013/QH13 vé phin gidi thich tir ngit, khong
c6 ndi dung gidi thich nhu thé nao 13 hd so mot
giai doan, hd sd gdm nhitng gi, nhu thé nao la
“mot tdi”. & Pidu 26 Luat PAu thdu nim 2013,
cAn phailam 16 lya chon tw van cd nhin thuc hién
trong trudng hgp nio d€ dudc dp dung khi cong
viéc clia g6i thau chi yéu cau 01 hodc 01 chuyén
gia ¢6 kinh nghiém, ning lyc thyc hién ma khong
cAn tham gia clia t& chic, khong yéu ciu cic diéu
kién thyc hién cdng viéc nhu ddi v6i nha thiu la
t6 chic. Va han ché& 16n nha't trong hoat dong dau
thau thdi gian vita qua 13 s& lugng tham gia du
thau rat it, k& cd ddu thau trén mang (binh quin
chi hon 1 ho sd). Piéu d6 chitng td tinh canh tranh
khong cao, nguyén nhan c6 thé thong tin dugc cai
cim trong hd s6 m&i thau, 1am han ché& nhitng nha
thau tham gia. P4au thiu mua sim hang héa 1a mot
cong viéc hét sic phitc tap, c6 tinh chuyén mon
rat siu, khong phai ai ciing hi€u dudc ki thuat dau
thau, thi trudng trong nudc va thé gidi. Vivay, can
phdi c6 nhitng t8 chiic, cd4 nhan chuyén nghiép,
nhung trong qui dinh cia phap ludt hién nay chi c6
mot diéu duy nhat vé t6 chuyén gia dau thau va
khong c6 tiéu chuin cu thé nao.

3. Giai phap hoan thién phdp luat vé dau
thiu mua sim hang héa theo phuong thiic mot
giai doan, mot tdi ho so & tinh Binh Ducong

DPé khic phuc nhitng ton tai da dudc dugc chi
ra trong thdi gian qua, Chinh ph cling can phdi
qui dinh chi ti€t tiéu chudn hd so mdi thiu. Mit
khdc, tai Piéu 18 Nghi dinh huéng din thi hanh
ludt qui dinh vé phuong phiap chdm di€m theo
thang diém, Nghi dinh nay phai qui dinh 6 rang
vé cd cAu ti 1é trong trong diém tuong tng.

Trong qui dinh vé chi dinh thiu tai Diéu 79
khodn 2, Chinh phti cAn bd sung va l1am rd trach
nhiém cda t§ chifc, cd nhan thim dinh trong Luat
Pau thau. Cu thé 1a t§ chic, cd nhian thim dinh
phdi chiu trach nhiém chinh vé tinh ding din clia
dy 4n, d6 4n, ki€n tric, k€t cAu, khdi lugng, don
gid va phai chiu trach nhiém chinh trudc co quan
thanh tra ki€m todn khi c6 két ludn sai pham, chiu
trach nhiém truéc phdp ludt va phdi chiu bdi
thudng thiét hai.

Vé chi dinh thdu rit gon, cAn phan biét cic
trudng hgp chi dinh thiu rit gon va chi dinh thau
thong thudng; can qui dinh vé chi dinh thau rit
gon trong trudng hop cAp bdch thién tai, dich
bénh, md rong cdc trudng hgp dp dung chi dinh
thiu rit gon gdbm ca trang thi€t bi y t&, vat tu tiéu
hao sinh phim, héa chit xét nghiém va thudc.
Tru6c tinh trang mot s& nha thiu bit tay nhau dé
nang gid thiu trong thdi gian qua, Luat PAu thau
méi cAn phdi c6 gidi phdp x& 1y nghiém minh
hanh vi ti€t 16 thong tin clia cdc c4 nhan lién quan
dé&n d4'u thau. Pong thdi, ban soan thio Luat PAu
thau phai qui dinh mot chuong riéng vé dau thau y
t€; va da dang héa cdc phuong thitc dé c6 dugc
hang héa, dich vu, c6 dugc thudc cho ngudi bénh,
chit khdng chi ¢6 hinh thic dau thiu. Hon nita,
thudc 12 mit hang thi€t y&u, khi diu thiu sé c6
tinh trang cdc don vi du thau tir chdi khong tham
gia thau hodc hiy thau, trong trudng hgp nay can
c6 cach gidi quyét dic biét d€ c6 thudc phuc vu
diéu tri cho b&énh nhan. Vi vy dé€n nay vin chua
gidi quyét dugc tinh trang thi€u thudc, thi€u trang
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thi€t bi, vat tu y t€ tai cdc bénh vién. Song song
dé, qui dinh vé chon gid k& hoach cin phdi 1o
rang, cin ct theo thi trudng, khong thé cin cif vao
gid tring thiu cla nim trudc d€ lam gia k& hoach
ctia nim sau. Nhu vay din dén gid dau thiu thudc
cang ngdy cang thip va khong bdo dim dugc chat
lugng. PE khic phuc tinh trang trén, Luit Pau
thau can phai bs sung thém phan danh gid clia bac
s diéu tri vé thudc ddu thiu, trong d6 can dudc
lugng héa, tinh thanh s& di€m va phai chiu trich
nhiém cong khai, minh bach bdi Hoi dong thudc
va diéu tri...
4. K&t luan

Qud trinh d4u thdu mua sim hang héa theo
phuong thiic mot giai doan mot tii hd sd § tinh
Binh Duong, cu thé 1a trinh ty thd tuc, dau thau

TAILIEU THAM KHAO:

mua sdm hang héa tai cdc don vi sy nghiép cong
lap, da thé hién tdng hop mdi quan hé kinh t&€ va
phdp ly. Trinh ty thd tuc, didu thiu mua sim hang
héa déng vai trd quan trong, dnh hudng truc ti€p
dé&n két qua va hiéu qud clia qué trinh dau thau
mua sim hang héa tai cdc don vi sy nghiép cong
lap. Nhitng qui dinh cta phdp luat vé diu thau
mua sim hang héa theo phuong thic mot giai
doan mot tii hd sd trong thdi gian qua da c6 nhiéu
ti€n b phi hgp, bit kip v6i thi trudng. Tuy nhién,
né van con nhitng han ché, ton tai nhat dinh trong
tinh hinh kinh t€ xa hoi hién nay, va cin ti€p tuc
dugc hoan thién, kip thdi thuc thi cic gidi phap dé
cong tdc dau thiu theo phuong thiic mot giai doan
mdt tdi hd so phdt huy vai trd t6t hon nita trong
thdi gian sdp tGi m
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ABSTRACT:

Bidding is an inevitable activity of the market economy. The public investment capital in
Vietnam is governed by the Law on Bidding. Although the Law on Bidding has been amended, it
still does not ensure a fair competitive, transparent, and efficient environment for bidding
activities in lines with international practices. Some contractors violates the Law on Bidding
seriously and it creates barriers for businesses that comply with laws. Limitations of the current
bidding management not only lead to the increase in the investment for public works but also
reduce the competitiveness of Vietnam in general and Binh Duong province in particular. It is
essential to examine legal provisions on goods procurement under the one-envelope bidding
procedure which is implemented in Binh Duong province.

Keywords: bidding, goods procurement, Binh Duong province.
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