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Tém tit:

Sy phdt trién cia thwong mai sé lam gia tang viéc sir dung dm thanh, chuyén déng va biéu dat da phirong
tién nhu cong cu nhdn dién thuwong mai. Viét Nam da tao buoc chuyén quan trong khi cong nhan nhan hiéu
dm thanh, nhung hiéu qua ciia cdi cach phy thude vao kha nang tham dinh, tra civu, cong bé va thiec thi.
Bai viét sir dung phwong phdp nghién civu phdp 1y hoc thuyét va phan tich so sanh cic chuan mye TRIPS,
CPTPP, tai lieu WIPO voi phap luat Viét Nam. Két qua cho thd'y 3 van dé can duoc tach biét: cong nhdn mot
loai déu hiéu, kha ning déing ky ciia dau hiéu cu thé va pham vi quyén. Poi véi Viét Nam, khoang céach chii
yéu hién nay nam ¢ tiéu chi vé tinh phén biét, chirng cir sir dung, chudn tép so, tra ciru ddu hiéu twong tir va
thyee thi trén moi truong truc luyén. Bai viét dé xudt 16 trinh: cung c6 nhan hiéu ém thanh; chuan bi ha tcing
cho nhan hiéu chuyén dong va da phirong tién; chi mé rong sang mili, vi hodc xiic gidc khi c6 phiong thirc
thé hién va quan 1y dil tin cdy.

Tw khéa: nhan hiéu phi truyén théng, nhan hiéu am thanh, nén kinh té sé', tinh phan biét, Viét Nam

Non-traditional trademarks in the digital economy: Enforcement gaps and
policy priorities for Vietnam

Abstract:

The growth of digital commerce has increased the use of sound, motion, and multimedia expressions as
tools of commercial identification. Vietnam has taken an important step by recognizing sound marks, but the
effectiveness of this reform depends on the capacity for examination, search, publication, and enforcement.
This study employs doctrinal legal research and comparative analysis of the TRIPS Agreement, the CPTPP,
WIPO materials, and Vietnamese law. The findings distinguish three separate issues: legal recognition of a
category of sign, the registrability of a specific sign, and the scope of exclusive rights. In Vietnam, the main
implementation gaps currently concern distinctiveness criteria, evidence of use and acquired distinctiveness,
digital file standards, similarity searches, and online enforcement. The study proposes a cautious, phased
approach: consolidating the legal and administrative framework for sound marks, preparing infrastructure
for motion and multimedia marks, and considering the extension of protection to smell, taste, or tactile marks
only when sufficiently reliable methods of representation and administration are available.
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1. bit van dé

Trong nén kinh té s, doanh nghiép khong chi str dung tén goi va logo ma con sir dung am thanh khai
dong, chudi chuyén dong, mau sdc, hinh anh dong va biéu dat da phuong tién dé tao nhan dién. Su thay
do6i ciia phurong thire truyén thong thwong mai khién hé théng nhan hiéu phai xtr Iy nhitng dau hiéu khong
phut hop hoan toan v6i md hinh dau hiéu tinh truyén thong. WIPO da ghi nhan nhiéu dang nhan hiéu phi
truyén théng nhu am thanh, chuyén dong, hologram, vi tri, mau sdc va mui; déng thoi nhin manh sy khac
biét vé cach thé hién va tham dinh gitra cac loai diu hiéu (WIPO, 2006, 2009).

TRIPS lay kha niang phan biét hang hoa, dich vy 1am diém xuét phat va dé thanh vién c6 khong gian
nhit dinh vé diéu kién thé hién déu hiéu. CPTPP di xa hon d6i voi am thanh khi yéu cdu cac bén khong
duoc tir chdi ding ky chi vi dau hiéu 1a 4m thanh. Trong bdi canh do, viéc Viét Nam stra d6i Luat SHTT
niam 2022 dé cong nhan nhén hiéu 4m thanh 13 buéc chuyén dang ké trong hoi nhap va hién dai héa phap
luat nhén hiéu (Qudc hoi, 2022).

Tuy nhién, cong nhan trong ludt moi chi la diéu kién dau tién. Mot hé théng hi€u qua con can tiéu chi
tham dinh c6 thé du doan, chuan tép sd, co so dit lidu c6 kha ning tra clru, quy tic ching cir va phuong
phap thyc thi. Bai viét tap trung vao ciu hoi co ¥ nghia thuc tidn dbi véi Vit Nam: sau khi cong nhan
nhan hiéu am thanh, dau 1a khoang cach thyc thi quan trong nhit va Viét Nam nén uu tién cai cach theo
th{r ty nao?

2. Co sé phap ly va phwong phap nghién ctru

2.1. Khung phén tich ba cdp d

Thuat ngit “nhin hiéu phi truyén thong” khong tao ra mot ché dinh quyén doc 1ap ma mo ta cac dau
hiéu khac véi tir ngir, chir cai hodc logo thong thuong. Diém cbt 18i van 1a chirc nang chi din ngudn gdc
thuong mai. Do do, tinh méi la vé gidc quan hodc mirc dau tu quang ba khong tu dong lam phat sinh quyén
nhan hiéu.

Bai viét str dung khung 3 cip d6. CAp do thi nhit 1a cong nhén phap 1y: loai dau hiéu c6 thé vé& nguyén
tac cau thanh nhan hi¢u hay khong. Cap d¢ th hai 1 kha nang ding ky: d4u hiéu cu thé c6 dap tng tinh
phan biét, tinh phi chirc ning va yéu cau thé hién hay khong. Cap do thi ba 1a pham vi bao ho: quyén co
thé dugc xac dinh va thyc thi dii rd dé bén thir ba biét gidi han st dung hop phap hay khong. Viée tach 3

cap do gitip tranh dong nhat “dugc phap luat thira nhan” véi “duong nhién duge dang ky”.

Bang 1. Khung phén tich nhan hiéu phi truyén thong

Cap do Cau héi phap ly Rui ro néu tiéu chuan khong ro
. . L Loai dau hiéu c6 thé cAu thanh M& hodc déng pham vi bdo hod
Cbng nhan phap ly RN Lo
nhan hiéu? qua muc
. s . . D4u hiéu cu thé c6 phan biét, phi Dé&ng ky d4u hiéu chi mang tinh trang
Khanang dang kY | 6 nang va duoc thé hign rs? tri/chire nang

Ranh gi6i quyén cé du rd dé tra ctru

va thire thi? Bét dinh phap ly, han ché canh tranh

Pham vi bao ho

Nguon: Tdc gia xdy dung trén co sé TRIPS, CPTPP va tai liéu WIPO.
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2.2. Phwong phdp nghién ciru

Nghién ctru ap dung phwong phap phap 1y hoc thuyét, phan tich Diéu 15 TRIPS, cac quy dinh lién quan
ctia CPTPP, tai liéu cia WIPO vé nhin hi¢u phi truyén théng, Luat SHTT Viét Nam va vin ban hudng dan.
Phuong phép so sanh chirc ning duoc sir dung dé ddi chiéu cach cac dang du hiéu khac nhau déap ung 3
yéu cau: tinh phan biét, tinh phi chirc ning va kha nang thé hién. Cac vi du qudc té chi dugc sir dung dé
minh hoa véan d& phap 1y; trong tdm ciia phan két qua 1a xac dinh khoang cach thuc thi va wu tién chinh
sach phu hop voi Viét Nam.

3. Khoang cach thyc thi va dinh hwéng chinh sach ddi véi nhiin hiéu phi truyén thong tai Viét Nam

3.1. Cong nhin nhin hiéu am thanh la buéc tién, nhung trong tém di chuyén sang thuwe thi

Luat Stra d6i, bd sung mot b diéu cia Luat S& hiru tri tué nam 2022 tao co s& dé diu hiéu Am thanh
dugc bao ho nhu nhan hiéu tai Viét Nam. Thay doi nay phit hgp hon vi CPTPP va phan anh thuc té doanh
nghiép sir dung 4m thanh trong quang b4 va dich vu sé. Tuy nhién, loi ich cta cai cach chi xuat hién khi
ngudi ndp don va bén thir ba co thé du doan tuong dbi 6n dinh dau hiéu nao du diéu kién, cach thé hién
nao dugc chip nhan va quyén dugc xic dinh dén dau.

Vén d& trude mit vi vay khong phai mé rong nhanh danh muc nhin hiéu phi truyén thong, ma 1a lam
cho co ché ddi véi nhin hiéu 4m thanh van hanh 6n dinh. Nghi dinh s6 65/2023/ND-CP va Thong tu s6
23/2023/TT-BKHCN tao nén tang thu tuc, nhung thuc tién tham dinh can tiép tuc tich Iy va dugc cu thé
hoa bang hudng dan nghiép vu, vi du dién hinh va co ché cong bd dé tra ctru.

3.2. 4 khodng cdch thwc thi can wu tién

Thit nhdt, tiéu chi tinh phdn biét

Nguoi tiéu ding c¢6 thé hiéu mot am thanh 1 canh bao chirc ning, 4m nén hodc yéu td trang tri chir
khéng phai chi ddn ngudn gbc. Vi vy, am thanh don gian, phd bién hodc phat sinh ty nhién tir hoat dong
k¥ thuat khong nén dugc doc quyén chi vi dugc nop dudi dang tép sb. Khi tinh phan biét tu than yéu, co
quan tham dinh can danh gia chimg cir vé qua trinh sir dung va nhan biét cia cong chiing.

Thit hai, chudn chitng cir vé tinh phdn biét c6 dwoc qua sir dung

Doi voi dau hiéu phi truyén thdng, doanh s6 hodc chi phi quang cao chi cho thay mirc d6 tiép xuc, chua
ching minh ngudi tiéu ding xem déu hi¢u 1a nhan hiéu. Huéng din nén xac dinh gia tri ciia thoi gian sir
dung, pham vi dia ly, mtc do nhét quan, khao sat nguoi ti€u dung, dir liéu tuong tac truc tuyén va sy ghi
nhan doc lap.

Thi ba, ha tang dit liéu va tra ciru

Viée luu mot tép 4m thanh khong dong nghia v6i kha ning tra ctru. So sanh 4m thanh c6 thé lién quan
giai di€u, nhip di¢u, cao d9, thoi lugng va cAu trac. WIPO da xay dung chuén ST.68 cho quan ly dién ta
nhan hiéu am thanh va ST.69 cho nhan hiéu chuyén dong, da phuong tién. Viét Nam co thé st dung cac
chuén nay lam tham chiéu k¥ thuat khi nang cap kho dit liéu va cong cu tra ciru.

Thi tu, thuc thi trong méi truong sé

Am thanh hodc doan chuyén dong c6 thé chi xuit hién vai gidy trong ing dung, video hodc ndi dung
do ngudi dung tao. Can huéng dan vé thu thap ching ctr dién tir, danh gia viéc st dung ddu hiéu nhu nhin
hiéu, muc do twong ty va kha ning giy nham lan. Cong cu phan tich am thanh c6 thé hd trg, nhung két

luan phap 1y van phai dya trén nhan thirc cia nguoi tiéu dung va bdi canh thuong mai.
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Bang 2. Khodang cach thye thi va wu tién cai cach tai Viét Nam

Khia canh Khoang cach chinh Wu tién chinh sach

Thiéu vi du va tiéu chi chuyén biét cho am Ban hanh huéng dan thdm dinh

Tinh phan biét thanh va bd tinh hudng tham chiéu

Chuén héa loai chirng clr va

Chirng ctr str dung | Kho chirng minh nhan biét nguon goc trong sé dénh gia

Chuén hoéa dinh dang, lwu tr,

Biéu dien/tép sO Can bao dam tép on dinh, deé truy cap cbng bd va mé ta

Tra ctru Kho tim dAu hiéu trong tw chi bing tir khoa | | nan 10al di ligu va cong cy tim
kiéem am thanh twong ty

Thuec thi sb Noi dung ngan, dé& chinh sira va bién méat Huong dan chimg cu dien t va

phuwong phap so sanh

Nguo”‘n: Tac gia t(fng hop tir WIPO (2006, 2007, 2009), WIPO Standards ST.68 va ST.69,
va phap ludt Viét Nam.

3.3. Khéng nén mé réng dong loat sang moi logi diu hiéu

Kha ning thé hién bang cong nghé sé khac nhau déng ké giira cac loai dau hiéu. Tép 4m thanh c6 thé
ghi lai truc tiép am thanh; tép video c6 thé mo ta chuyén dong va da phuong tién tuong ddi chinh xac.
Nguoc lai, mui va vi van dat ra vin dé vé tinh khach quan, do bén cua mau, kha nang cong bd va tinh chie
ning. WIPO timng ghi nhan cac vi du nhu bong tennis ¢ mui c6 méi cit, nhung dong thoi cho thy nhiing
kho khan 16n trong viéec mé ta chinh xac pham vi quyén (WIPO, 2009).

Rui ro canh tranh cling can dugc xem xét nghiém ngat. Quyén nhan hiéu c6 thé duoc gia han nhiéu lan,
do d6 khong nén dung dé kiém soat dic diém k¥ thuat, thim m¥ hodc cam gidc ma ddi thu can sir dung
hop 1y. Vi san pham ma mui, vi hodc am thanh chinh 1a ddc tinh ngudi tiéu dung tim kiém, tiéu chuan vé
tinh phi chirc nang phai dac biét chat ché.

3.4. Lj trinh ba giai doan phut hop hon vdi Viét Nam

Giai doan 1 nén tdp trung cling ¢ nhan hiéu 4m thanh. Muc tiéu 13 hinh thanh thuc tién thAm dinh 6n
dinh, kho dir liéu cong khai, chuan chimg ctr va phuong phap thuc thi. Day 1a giai doan tao ning lyc thé
ché va niém tin cho doanh nghiép.

Giai doan 2 ¢6 thé chudn bi cho nhin hi¢u chuyén dong va da phuong tién. 2 dang nay phu hop voi moi
truong sb va co thé duge thé hién b?mg tép dién t tuong ddi chinh xéc. Trude khi m& rong, can danh gia
nang lyc luu trlr, cong b, tra cru, dao tao tham dinh vién va chi phi tudn thi ctia doanh nghiép.

Giai doan 3 xem xét cac dau hiéu khé nhu mui, vi hodc xtc giac, khi cong nghé va chuan qudc té cung
cap phuong thic thé hién du 13, bén viing va khach quan. Viéc mé rong phap luat khong nén duoge coi la
thanh tich ty than; thudc do phu hop hon 1a quyén c6 thé dugc xac dinh, tra ctru va thyc thi ma khong gay

bat dinh hodc han ché canh tranh quéa muec.

EIEITNE Google Scholar B Crossret | 85



TAP CHi CONG THUONG - CAC KET QUA NGHIEN CUU KHOA HOC VA UNG DUNG CONG NGHE

Bang 3. Lo trinh dé xuit cho Viét Nam

Giai doan Trong tam Diéu kién chuyén tiép

. o Huwéng dan thdm dinh, dir liéu tra clru,
1. Clng c6 Nhé&n hiéu &m thanh . oo L
chirng cr va thue thi On dinh

L ) . ,A Ha tang s6 va nang lwc thdm dinh dap
2. M& rong c6 chon loc | Chuyén dong, da phwong tién . N
rng yéu cau

o o Phwong thirc thé hién khach quan, kiém
3. Banh gia thén trong Mui, vi, xuc giac Lo L .
soat tinh chlrc nang va canh tranh

Nguon: Pé xudt cia tac gia.

3.5. Ham y déi véi doanh nghiép va co quan qudn Iy

Doi v6i doanh nghiép, chién luge nhin hiéu phi truyén théng can bat dau tir chire nang chi din
nguodn gbc chir khong phai sy doc ddo. Doanh nghiép nén sir dung dau hiéu nhit quan, luu giir ching
cir vé& qua trinh sir dung va nhén biét cta khach hang, ddng thoi danh gia rui ro chic ning trude khi
dau tu dang ky.

D6i v6i co quan quan 1y, wu tién nén 14 chat lugng thyc thi. Cong bd cac quyét dinh dién hinh, xay dung
huéng dan tra ctru, chuin hoa dir liéu va ting kha ning tiép cin co sd dit lidu s& c6 tac dong thuc tién 16n
hon viéc mé rong nhanh pham vi diu hiéu duoc luat liét ké. Hop tac voi WIPO va céc co quan nhan hiéu
c6 kinh nghiém c6 thé hd trg dao tao, chuan dix lidu va cong ngh¢ tra cuu.

4. Két luan

Nhan hi¢u phi truyén théng phan anh sy thay d6i ctia phuong thire xay dung thuong hiéu trong nén kinh
té s6, nhung khong 1am thay ddi chirc ning cbt 16i ctia phap luat nhan hiéu: bao ho dau hiéu gitp ngudi
tiéu dung nhéan biét ngudn gdc thwong mai. Vi vdy, cong nhan phép 1y, kha ning dang ky va pham vi bao
ho phai dugc danh gia riéng biét.

Dbi voi Viét Nam, viée cong nhan nhin hiéu 4m thanh 1a nén tang quan trong. Giai doan tiép theo nén
tap trung vao khoang céch thuc thi: tiéu chi tinh phan biét, ching ctr st dung, chuan tép sb, kha nang tra
clru va ching cir trong moi truong truc tuyén. Chi khi cac yéu t6 nay van hanh on dinh, viéc mo rong sang
nhan hiéu chuyén dong va da phuong tién méi tao thém gié tri thay vi ting bét dinh.

Khuyén nghi trung tdm cia bai viét 1a mé rong theo nang luc thé ché. Mot hé thong hep hon nhung
minh bach, c6 thé tra ctru va thyc thi nhat quén s& hd trg doanh nghiép tot hon mot danh muc quyén rong
nhung thiéu kha nang du doan. Pay ciing 1a cach tiép can phu hop dé Viét Nam vira dap Gmg yéu cau hoi

nhap, vira bao dam canh tranh va hi¢u qua quan 1y trong nén kinh t¢ so m
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