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Tém tat:

Bai viét tdp trung phan tich nhitng khodng trong phdp 1y lién quan dén méc thoi diém phdt sinh hiéu luc cia
théng bdo don phwong cham dirt hop dong theo quy dinh tai Diéu 428 va Piéu 569 B ludt Dan sw 2015.
Nghién civu chi ra nhitng bat cdp xudt phdt tir can civ “thoi diém bén kia nhdn dwoe théng bdo cham dirt”,
dan dén xung dot gitka quyén tie vé chinh ddng ciia bén thién chi va hanh vi truc loi, lan trén, chdy y cia bén
vi pham. Bai viét phan tich sau dwong 16i giai quyét dot phd ciia Toa dn nhan dan Cap cao tai TP. Ho Chi
Minh trong Bdn dn s6 294/2023/DS-PT - noi Toa én ghi nhdn viéc tong dat vin ban t6 tung la méc thoi gian
cham dirt hop dong iy quyén. Trén co sé do, tac gia dé xudt co ché suy dodn phdp 1y (Deemed Receipt) va
gidi phdp hoan thién kj thudt soan thao hop dong cho doanh nghiép.

Tir khéa: don phuong cham dirt hop dong, thoi diém c6 hiéu liwc, B ludt Dan sy 2015, ban dn 294/2023/
DS-PT, suy dodan nhan théng bao

The effective date of a notice of unilateral contract termination under the 2015
Civil Vode and recommendations from judicial practice

Abstract:

This study analyzes gaps in the legal framework regarding the effective date of a notice of unilateral contract
termination under Articles 428 and 569 of the 2015 Civil Code. The study highlights inadequacies stemming
from the criterion of “the time the other party receives the termination notice,” which creates a conflict
between the legitimate right of self-protection held by the party acting in good faith and the opportunistic,
evasive, or dilatory behavior of the breaching party. The article provides an in-depth analysis of an innovative
approach adopted by the Superior People's Court in Ho Chi Minh City in Judgment No. 294/2023/DS-PT,
in which the Court recognized the service of procedural documents as the effective date of terminating a
power-of-attorney contract. Based on this analysis, the study proposes a mechanism of legal presumption
(Deemed Receipt) and solutions for improving contract drafting techniques for businesses.

Keywords: unilateral contract termination, effective date, the 2015 Civil Code, judgment No. 294/2023/
DS-PT, deemed Receipt
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1. bit van dé

Pon phuong cham dut thuc hién hop dong 1a mot trong cac can clir cham dut hop dong duoc quy dinh
tai Diéu 422 Bo luat Dan sy 2015. Trong hoat dong giao dich dan sy va kinh doanh thuong mai, quyén don
phwong chim dt thuc hién hop dong 13 mot cong cu phap 1y tu vé quan trong nhim bao vé bén thién chi
trude cac hanh vi vi pham nghiém trong hodc su thay doi hoan canh. Quyén nay gitp giai phong cac bén khoi
nghia vy hop dong ma khong phai ganh chiu rui ro tiép tuc phat sinh thiét hai. Tuy nhién, hiéu lyc thuc té cia
cong cu nay phu thudc hoan toan vao mée thoi diém ché dinh bat diu phat sinh hiéu luc phap 1y.

Quy dinh hién hanh tai Khoan 3 Diéu 428 Bo luat Dan su 2015 dang tao ra mot khoang tréng phap ly
khi xac dinh thoi diém c6 hiéu lyc quyén don phuong nay duya trén mot hanh vi mang tinh thy dong tir phia
bén nhén thong bao: “thdi diém bén kia nhan dwgc thong bao chdm dut”. Thyc tidn xét xtr cho thiy, viée
thiéu hut cac quy dinh dinh lugng va co ché suy doan phap 1y da tao diéu kién cho bén vi pham loi dung
dé kéo dai thoi gian, chiém dung tai san, ddy bén thién chi vao qui trinh té tung chi dé yéu cau tuyén bd
cong nhan thoi diém chidm dut hop dong.

2. Phuong phap nghién ciru

Bai viét sir dung cac phuong phap nghién ciru sau:

- Phwong phdp phan tich va tong hop quy pham phdp ludt: duge sir dung nham phan tich chi tiét cau
tir va tinh than phép 1y cua cac diéu luit cu thé trong Bo luat Dan su 2015 (Didu 428, Diéu 569, Diéu 6),
Luat Cong ching 2024 (Piéu 53) va B luat Hinh sy 2015 (Diéu 158, Diéu 178). Trén co so phan tich thi
tac gia néu ra cac xung dot noi tai ciing nhu vudng mic giira luat chung va luat chuyén nganh.

- Phwong phdp nghién ciru thue tién xét xir va phdn tich dn 1é: duge sit dung dé khao sat, phan tich tinh
hudng thyc té va lap luan tu phap trong Ban an s 294/2023/DS-PT. Trén co so khio sét, tic gia danh gia
cach thirc Toa an van dung linh hoat thoi diém thyc hién thu tuc tdng dat van ban t6 tung dé lap khoang
trng phap 1y khi luat thuc dinh chwa quy dinh 3.

- Phwong phap so sanh phép ludt (Comparative Legal Method): dp dung khi viéc dbi chiéu quy dinh
cuia phép luat Viét Nam véi k¥ thuat 1ap phap qudc té vé co ché suy doan phap 1y caa Bo luat Déan sy Pirc
nham tiép thu kinh nghiép 1ap phap cua qudc té. Tir d6, tac gia dé xuat ¥ kién stra d6i quy dinh phap luat
phu hop véi béi canh Viét Nam.

- Phuong phdp logic hé thong (Systemic Legal Method): Tac gia dit quydinh vé don phuong chdm dut
hop ddng trong tong thé hé thong phap luat (gdm phap luat dan su, cong ching, hinh sy, t6 tung dan sy) dé
néu ra sy thiéu dong b giita cac ché dinh. Tir d6 tc gia giai thich 1y do bén bi vi pham dé roi vao “khoang
thoi gian cho” td tung hodc rui ro bi xtr Iy hinh sy khi tu y di doi tai san.

3. Noi dung nghién ciru

3.1. Co sé phdp Iy va bit cdp néi tai trong quy dinh ciia Bé ludt Din sw 2015

3.1.1. Sw thiéu hut co ché “suy doan phap ly” tai Piéu 428 Bé ludt Dén su 2015

Khodn 3 Diéu 428 B¢ luat Dan sy 2015 quy dinh: “Khi hgp dong bi don phwong cham dut thyc hién thi
hop ddng cham dut ké tir thoi diém bén kia nhan dugc thong bao chiam dut...”. Nhin tir ki thuat 1ap phap,
quy dinh nay nham bao dam quyén duoc thong tin cua bén nhan, gitp ho trdnh roi vao tinh trang thu dong

hay bat ngd. Tuy nhién, diéu luat hoan toan bo ngé tiéu chi dinh lugng: thé nao 1a “da nhan dwugc™? Thoi

EIEITE Google Scholar B Crossret | 17

v T



TAP CHi CONG THUONG - CAC KET QUA NGHIEN CUU KHOA HOC VA UNG DUNG CONG NGHE

diém “da nhan duogc” tinh tir khi bén kia thuc té nhan duoc thong bao hay bén giri thong bao hoan tit viéc
g6i thong bao? Trudng hop bén nhan thong béo ¢ tinh tir chdi mé thu, tir chdi ky nhén, hodc 1an trdn, thi
thong bao c6 duogc xem la “da nhan dugc” hay chua? B luat Dan sy 2015 hoan toan khuyét thiéu mot co
ché suy doan phap 1y (legal presumption) cho hanh vi giao nhan nay.

3.1.2. Xung dot giita thoi diém hiéu lyc tirc thi va thoi han bdo trude

Mau thuan k¥ thuat 1ap phép con xuat hién giira cac khoan trong Diéu 428 Bo luat Dan sy 2015. Khoan
2 Dibu 428 yéu ciu bén don phuong chim dut hop ddng phai “thong bao ngay” cho bén kia'. Khoan 3
Diéu 428 thi qui dinh “hop dong s& cham dit ké tir thoi diém bén kia nhan dugc thong bao cham dut™,
Tuy nhién, trong cac hop df”)ng dac thu (nhu hop déng thué tai san tai Diéu 474 Bo luat Dan su 2015%) hoac
theo thoa thuan cuia cac bén, quyén don phuong chim dirt hop dong chi dugc thyc thi sau khi “phai thong
b4o cho bén kia trudc mot thoi gian hop 197, Pay xem nhu 1a mot “thdi han bao trude” bét budce (thuc tidn
pho bién 1a 15 ngay hay 30 ngay).

Diéu nay din dén sy méau thuan gitra cac diéu luat trén. Néu ap dung nghiém ngit Khoan 3 Diéu 428,
hop déng s& chidm dut ngay tai thoi diém nhan duoc thong bao, vo hi¢u hoa thoi han bao trude da thoa
thuan. Nhung néu xac dinh hgp dong chi chim dut sau khi hét thoi han bao trude, viée khang dinh “hop
déng chidm drt ké tir thoi diém nhan duoc thong bao” lai mau thuan truc tiép vé mait van tu thuc dinh.

3.1.3. Vudng mdc trong quan hé 1y quyén khéng thii lao (Piéu 569 Bé ludt Dan sw 2015) va xung dot voi
Luagt Cong chung

Theo Khoan 1 Piéu 569 Bo luat Dan sy 2015, ddi voi hop dong uy quyén khong cé thu lao, bén uy
quyén c6 quyén don phuong cham dit hop dong bat cir lic nao nhung phai “thong bao trude mot thoi gian
hop 1y”. Tuy nhién, thé nao 1a “thdi gian hop 1y thi luat chua dua ra tiéu chi xac dinh. Pong thoi viée
thong bao can duge thuc hién nhu thé nao thi van chua c¢6 huéng dan cu thé tir nha lam luat. Nhitng vudng
mic ndy gdy ra nhiéu cach hiéu va van dung quy dinh phap luat khac nhau trong thyc tién.

Dic biét, vudng méc phat sinh tré nén nghiém trong hon khi hop dong ity quyén da duoc cong chimg.
Khoan 1 Piéu 53 Luat Cong ching 2024 quy dinh viéc hay bo hodc chdm dut hgp dong di cong ching
phai c6 sy thoa thuin hodc cam két bang vin ban cua tit ca cac bén trong hop dong iy quyén d6. Quy
dinh nay v6 hinh chung khién quyén don phuong chim dit hop dong theo Bo luat Dan sy 2015 bj vo
hiéu hoa trén thuc té néu bén nhan ty quyén ¢ tinh khong hop tac dén Vin phong cong ching dé ky
van ban huy bo.

3.1. 4. Co ché suy dodn phdp 1y vé viéc nhdn théng bdo

Trong khoa hoc phép Iy va k¥ thuat 1ap phap, co ché suy doan phap 1y vé viéc nhan thong bao (legal
presumption of receipt hay Deemed Receipt) 1a mot gia dinh mang tinh phap 1y nhiam xac dinh mot tuyén
bd y chi (thong bao) dugc coi la da phat sinh hiéu luc ddi véi ngudi nhan, ma khong phu thude vao viée
ngudi nhan c¢6 thue sy mé ra doc, ky nhan hay phan hdi hay khong.

Trong ché dinh hgp dong, khi mot bén don phuong chidm dit hop dong, bén vi pham thuong ding thi
doan ¢d tinh tir chdi nhan thu, tron khoi noi cu tra/tru s hodc cét lién lac. Co ché suy doan duogc thiét ké
dé loai bo quyén phu nhan hiéu luc ctia bén c6 hanh vi bat hop tac.

Co ché nay gitip bén bi vi pham khong bi roi vao “biy thoi gian” t6 tung (kéo dai tir 14-24 thang) chi

dé cho Toa an tuyén bd mde thoi gian chiam dut hop dong.
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3.2. Thuec tién bit cdp, hanh vi truc lgi va gidi phdp tir qud trinh xét xir

3.2.1. “Co ¥ lan tron, ganh nang chitng minh va “bdy thoi gian” té tung

Su da nghia ctuia cum tir “bén kia nhan dugc thong bao chidm dut” da kich hoat cac hanh vi truc 1oi tir
phia bén vi pham. Bén vi pham ¢b tinh tir chdi nhéan thu bao dam gui qua buu dién, ¢6 tinh Vrflng mat tai
tru s6 hodc noi cu tra, dong ctra nha xudng, hoac cat dat lién lac dién tu. .. Trong khi do, theo thu tuc td
tung dan sy thi nghia vu chimg minh thudc vé bén dua ra yéu cau, ma khi thu bi buu dién tra vé véi Iy do

A2

“khong c6 ngudi nhan”, vé mit phap 1y thong bao chua phat sinh hiéu luc.

Trong hop ddng thué mat bang thuong mai, bén thué nog tién ¢ thé khoa cira 1an trén nhung khong
di doi tai san. Bén cho thué khong thé tu y pha khoa, di doi tai san vi déi mit vé6i rii ro bi truy ctru trach
nhiém hinh sy vé& “Téi hity hoai hodc ¢6 ¥ lam hu hong tai san” (Diéu 178 B6 luat Hinh sy 2015) hoic
“To1 xam pham chd & cua nguoi khac” (Diéu 158 B6 luat Hinh sy 2015). bé gidi phong mat b::fmg, bén bi
vi pham bét budc phai khoi kién ra Toa an chi dé yéu cau Toa an tuyén bd xac dinh thoi diém chdm dut
hop dong thué mit bang thuong mai. Khi d6, bén bi vi pham phai tudn theo quy trinh té tung gém céc giai
doan So tham (6-12 thang), Phuc tham (4-6 thang) va Thi hanh an (3-6 thang). Diéu nay khién bén bi vi
pham tén tir 14 dén 24 thang va ganh chiu ton that chi phi vo cung 16n.

3.2.2. Ap dung an 1é va gidi phdp ddt phd tir Ban én so 294/2023/DS-PT

Dé thao g0 diém nghén nay khi phap luat dan sy chura c6 hudng dan cu thé, thyc tién xét xtr da chu dong
van dung tu duy an 1& va cac nguyén tic chung ctia phap lut.

Dién hinh, trong Ban an s6 294/2023/DS-PT cua Toa 4n nhan dan Cap cao tai TP. Hb Chi Minh (giai
quyét tranh chép giita nguyén don ba Pham Trac Li. va bi don ba Ha Thi Phuong Lo. vé tai san dong s&
hiru tai... Chau Van Liém, TP. Can Tho)*. Hi dong xét xir phtic tham da dua ra lap luan chuan myc: Can
ctr Diéu 428 va Piéu 569 Bo luat Dan sy 2015, ngay Toa an thu 1y vu an (ngay 01/7/2020) va tong dat vin
ban té tung cho bi don dugc xac dinh chinh 1a ngay bén tuy quyén thong bao don phuong chim dit hop
dong thanh cong.

Lap luan nay di giai quyét bé tic thuc tién khi bén nhan uy quyén khong hop tac dén van phong cong
chiing, dong thoi 1a ndi dung quan trong dugce dé xudt phat trién thanh An 16 méi: Xac dinh thoi diém
ngudi ity quyén khai kién va Toa an tdng dat van ban cho bi don 1a thoi diém cham dut hop ddng ty quyén.

3.2.3. Kién nghi hoan thién ldp phdp va khuyén nghi danh cho doanh nghiép

Thir nhét, di v6i qui dinh hién hanh tai B6 luat Dan su, tac gia kién nghi:

Mot la, bd sung co ché “Suy doan phap 1y vé viéc da nhan thong bao” (Deemed Receipt): Tiép thu k§
thuat 1ap phap hién dai (nhu Diéu 130 B6 luat Dan sy Dic - BGB?9), Bo luat Dan sy 2015 can quy dinh:
Thong bao giri bang thu bao dam dén ding dia chi ding ky trong hop déng duoc coi 1a dd nhan dugc sau
03 ngay lam viéc ké tir ngay buu dién phat thu 1an dau, bat ké bén kia ky nhan hay tir chéi nhan.

Hai la, hop phap hoa mdc thoi gian qua phwong tién dién tir: Cong nhan hiéu lyc thong bao qua Email,
SMS hoac phﬁn mém quan tri khi dit liéu duoc nap vao hé théng thong tin ciia bén nhan.

Thir hai, khuyén nghi k¥ thuét soan thao hop dong cho doanh nghiép. Trong khi chd luat stra d6i, cac
doanh nghiép can chu dong dua cac diéu khoan bao vé vao hop dong:

Mot la, d6i vé6i thu bao dam/chuyén phat nhanh: khi théng bao dugc guri dén ding dia chi dang ky hop
phap ctia bén nhan, phap luat (hodc hgp dong) qui dinh mbc suy doan: Thong bao dugc coi la d¢a nhan dugc
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sau mot thoi han dinh luong cu thé (vi du: 03 ngay lam viéc ké tir ngdy buu dién phat thu 1an dau), bat ké
bén kia ky nhan hay tir chdi nhan.

Hai la, dbi v6i phuong tién dién tir (Email, SMS, hé thong sd): mdc thoi gian nhan duoc tinh 1a thoi
diém dir liéu duoc nap thanh cong vao hé théng thong tin ctia bén nhan (hodc hé théng bén giri bao phat
thanh cong), khong phu thudc vao viéc bén nhan c6 mo thu ra doc hay chua.

Ba la, diéu khoan ty xir 1y tai san hau cham dat: Cho phép bén cho thué cit dién nudc, nho Thira phat
lai 1ap vi bang kiém ké va di doi tai san sau 15 ngay ké tir mdc thong bao c6 hiéu luc theo suy doén, loai
bd hoan toan rui ro hinh su.

4. Két luan

Bt cap vé thoi diém c6 hiéu luc cua thong bao don phuong chim dut hop déng tai Diéu 428 va DPiéu
569 B¢ luat Dan sy 2015 dang tao ra rao can dang ké cho hoat dong kinh doanh. Viéc hoan thién 1ap phap
bang co ché suy doan nhan thong béao, két hop v6i dudng 161 xét xir tién bo (nhu Ban an 294/2023/DS-PT)
1a giai phap thiét yéu nham bao vé bén thién chi, giam chi phi giao dich va ning cao tinh an toan phap ly

cho thi truong m
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