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Tém tit:

Quyén thu gii tai san bao dam cho phép t6 chire tin dung thiét ldp sw kiém sodt thiee té doi voi tai san dé
thuwe hién quyén xit Iy khi tai san khéong dwoc tw nguyén ban giao. Tuy nhién, viéc thiee hién quyén nay ddat
ra van dé vé ranh gidi giita tw thie hién quyén cia chii thé te va quyén cudng ché ciia Nha nwée. Bai viét
lam ré ban chdt phdp 1y ciia quyén thu giir, phan tich cdc gidi han theo phdp ludt hién hanh va chi ra, phdp
ludt chwea xdc dinh day di pham vi hanh vi dwoc phép khi nguoi dang giir tai san khong hop tac. Trén co s¢
do, bai viét dé xudt xdc dinh ré giGi han hanh vi ciia quyén thu giiv va thiét ldp co ché chuyén tiép sang cong
quyén khi viéc tiép tuc thu giiv doi héi sir dung bién phdp cuedng ché.

Tw khoa: tai san bao dam, thu giir tai san bao dam, 16 chire tin dung, xw ly tai san bao dam, tu thuc hién

quyén, cuong ché

The right of credit institutions to repossess collateral: Legal nature, limitations,
and recommendations for legal reform

Abstract:

The right to repossess collateral enables credit institutions to obtain actual control over collateral in order to
exercise their enforcement rights where the property is not voluntarily surrendered. However, the exercise of
this right raises questions concerning the boundary between private self-help enforcement and the coercive
powers of the State. This study clarifies the legal nature of the right to repossess collateral, analyzes its
limitations under current law, and demonstrates that the permissible scope of conduct when the person in
possession of the collateral refuses to cooperate has not yet been sufficiently defined. On this basis, the study
proposes clearer limits on the conduct permitted in exercising the right of repossession and the establishment
of a mechanism for transitioning to public enforcement where further repossession would require coercive
measures.
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1. Pit van dé

Trong quan hé cip tin dung c6 bao dam bang tai san, kha ning thu hdi no khong chi phy thudc vao
quyén xur ly tai san bao dam ma con phu thudc vao kha nang kiém soat tai san trén thyuc té. Dic biét ddi
v6i tai san thé chép, tai san thudng van do bén bao dam hodc ngudi khac chiém hiru, quan 1y'. Khi nguoi
dang gir tai san khong tu nguyén giao tai san, bén nhan bao dam tuy cé quyén xir Iy nhung c6 thé khong
c6 su kiém soat thuc té can thiét dé thyuc hién quyénz.

Dbi voi khoan no x4u, phap lut hién hanh cho phép t6 chirc tin dung thu giit tai san bao dam khi dap
tmg cac diéu kién luat dinh. Co ché nay gop phan khic phuc trd ngai trong viée tiép can tai san, nhung
dong thoi dat ra van dé vé gidi han ciia quyén khi tai san dang do chii thé khac kiém soat. Cac nghién ciru
trude ddy o Viét Nam da dé cap dén quyén thu giit nhu mot co ché phuc vu xur 1y, thu hdi no va nhirng
kho khan trong thyuc hién quyén nay®. Tuy nhién, khi quyén thu giit duoc luat hoa, van dé can tiép tuc lam
rd khong chi 1a diéu kién phat sinh quyén ma con 1a ban chat phap 1y va gii han hanh vi cua chu thé thyuc
hién quyén.

Vén dé tré nén rd rang hon khi nguoi dang chiém hiru, quan 1y tai san khong tu nguyén giao tai san.
Nghia vu giao tai san khong dong nghia véi quyén ciia bén nhan bao dam duoc sir dung bién phap cudng
ché dé budc giao tai san. Vi vay, can xac dinh chu thé c6 quyén thu gitt duoc thuc hién nhitng hanh vi nao
dé kiém soat tai san va & dau l1a ranh gidi gitra tu thyc hién quyén véi quyén cudng ché cua Nha nudc.

Trén co so d6, bai viét phan tich ban chat phap 1y ctia quyén thu gitr trong mdi quan hé voi quyén xur Iy
tai san bao dam, quyén tu bao vé quyén dan sy va quyén cudng ché cia Nha nudc; danh gia cac gioi han
ctia phap luat hién hanh va dé xuét giai phap hoan thién nham bao dam hiéu qua thuc hién quyén nhung
khong 1am dich chuyén quyén lyc cudng ché sang chii thé tu.

2. Ban chét phap Iy ciia quyén thu giir tai sin bao dam

2.1. Thu giie tai sin bdo dim trong méi quan hé véi quyén xir Iy tai sin bdo dim

Thu giit va xir Iy tai san bao dam c6 quan hé tryc tiép nhung khac nhau vé chtic niang phép 1y. Theo B
luat Dan sy nam 2015 (BLDS 2015), khi phat sinh can c& xt 1y, bén nhan bao dam c6 quyén xt 1y tai san
theo phwong thirc d thoa thuan hoic ludt dinh*. Trong khi d6, néu tai san van do bén bao dam hoic nguoi
khac niam giir, ngudi dang gitr tai san c6 nghia vu giao tai san dé xu ly; trudng hop khong giao, bén nhan
bao dam c6 quyén yéu cau Toa an giai quyét, trir trudong hop luat lién quan co quy dinh khac®.

Déi voi tai san bao dam cua khoan ng xau, Diéu 198a Luat Cac to chirc tin dung nam 2024, sira d6i,
b6 sung nim 2025 (Luat CTCTD 2024) da cu thé hoa trudng hop ngoai 18 nay bang viéc cho phép thu giir
khi nguoi c6 nghia vu khong giao tai san va dap Gng cac diéu kién luat dinh®. Vi vay, thu giit khong phai
1a phuong thirc xir 1y tai san biao dam ma 1a co ché thiét 1ap sy kiém soat thyuc té ddi véi tai san dé thuc
hién quyén xtr 1y. Quyén xtr 1y xac dinh cach thuc st dung tai san dé thuc hién nghia vu; quyén thu giir
giai quyét kha ning tiép can va kiém soat tai san khi tai san khong dugc tu nguyén giao.

Theo d6, quyén thu giit hd tro viée thuc hién quyén xir Iy nhung ¢6 nodi dung phap 1y doc lap twong doi.
Viée ¢6 quyén xir Iy khong duong nhién lam phat sinh quyén thu giit, cang khong cho phép bén nhan bao
dam str dung moi bién phap can thiét dé kiém soat tai san.

2.2. Quyén thu gii va quyén tw bio vé quyén dan suw

BLDS 2015 thira nhian quyén tu bao vé nhung gii han bién phap ty bao vé & muc phu hop voi tinh
chat, mic d¢ xam pham va khong trai phap luat”. Quyén thu giir c¢6 dic diém cia co ché nay: khi nguoi
dang giir tai san khong thuc hién nghia vu giao tai san, to chuc tin dung c6 thé ty thu giit ma khong phai
trude hét ¢6 ban an, quyét dinh ctia Toa an hodc quyét dinh cudng ché thi hanh 4n; dong thoi, hop dong
bao dam phai c6 théa thuan cho phép thu git®.
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Nhin tir phap luat so sanh, vin dé gidi han cua co ché tu thu giit cling dugc dit ra trong phéap ludt vé
giao dich bao dam ctia nhidu qubc gia. Gikay va Stianescu cho thiy, co ché self-help repossession ludn phai
giai quyét su can bang giita kha niang tu thuc hién quyén cia chi ng ¢ bao dam véi yéu cau ngin ngira
hanh vi xam pham ddi véi con no; trong khi cac hé théng dan luat nhin chung than trong hon ddi véi viée
trao cho chu thé tu kha nang tu thu hdi tai san®. Tajti ciing chi ra, sw dé dat d6i voi self-help 1a mot trong
nhitng nguyén nhan khién nhiéu hé thong dan luat tim kiém nhiing co ché thay thé hodc dit ra gi¢i han
chit ch& d6i voi viée thu hoi tai san ngoai tu phap'®.

Céch tiép can nay c6 y nghia ddi voi viée xac dinh quyén thu giit theo phap lut Viét Nam. Ty thuc hién
quyén khong dong nghia véi tu cudng ché. Khi ngudi dang kiém soat tai san phan dbi, viéc str dung stc
manh hodc bién phap bét budc dbi voi ngudi va tai san c6 thé vuot khoi pham vi ty bao vé. Vi vay, quyén
thu gilr co thé duoc xéac dinh 1a co ché ty thuc hién va bao vé quyén dugc phap luat chuyén nganh ghi nhén,
nhung khong tur trao cho t6 chirc tin dung quyén cudng budc nguoi dang giit tai san phai chuyén giao tai san.

2.3. Quyén thu giiv va quyén cwing ché ciia Nha nwéc

Ranh gidi giita thu giit va cudng ché boc 16 rd nhit khi ngudi dang giir tai san khong tw nguyén giao
tai san. Phap ludt trao cho t6 chirc tin dung quyén thu giit nhung khong trao quyén cudng ché. Viéc Uy
ban nhan dan cap xa va co quan Cong an cp xi tham gia biao dam an ninh, trat ty trong qua trinh thu giir
khong lam phat sinh quyén cudng ché cho t6 chtc tin dung!.

Khac véi thu gitr, cudng ché 1a viéc chi thé c6 thim quyén sir dung quyén lyc nha nude dé bude thuc
hién nghia vu theo cdn ct va trinh tu luat dinh. Trong thi hanh 4n dan sy, Chip hanh vién duoc phap luat
trao quyén 4p dung cac bién phap cudng ché va td chirc chuyén giao tai san khi nguoi phai thi hanh an
khong tu nguyén thye hién'2. Quyén lyc nay phat sinh tir phap luat va gan véi tham quyén cong, nén khong
thé dugce tao lap b::ing thoa thuan gitra cac chu thé tu.

Kinh nghiém vé self-help repossession ciing cho thdy, gidi han nay cé y nghia quyét dinh. Theo Tajti,
phap luat Hoa Ky cho phép chii ng ¢6 bao dam thu hdi tai san ma khéng can thi tuc tu phap nhung véi
diéu kién khong gay “breach of the peace”; khi gdp bao luc hoac de doa bao lyc, viéc thu hoi ngoai tu phap
phai dimg lai va cht ng c6 thé chuyén sang co ché tu phap'. Diém c6 gia tri tham khao & day khong phai
la tiép nhan nguyén trang tiéu chuén nay, ma la sy ton tai cia mot ranh gi6i budc co ché tu thyc hién phai
durng lai khi viéc tiép tuc kiém soat tai san doi hoi sit dung strc manh cudng budc.

Do d6, thoa thuan cho phép thu giir 1a can cir 1am phat sinh quyén nhung khong thé tao ra quyén cudng
ché. Véan dé phap 1y c6t 15 1a xac dinh quyén thu giir duoc thuc hién dén dau khi gip su chong ddi va tir
thoi diém nao viée tiép tuc kiém soét tai san phai chuyén sang co ché sir dung quyén lyc nha nudc. Day 1a
co s& dé xem xét cac giGi han ciia quyén thu giit theo phap luat hién hanh.

3. Gi6i han ciia quyén thu giir tai sin bao dam theo phap luit hién hanh va nhitng vin dé dit ra

Tir ban chét phap 1y ctia quyén thu gir tai san bao dam cho thiy, quyén thu giit khong dwong nhién phat
sinh cing voi quyén xir 1y tai san bao dam. Phap luat hién hanh giéi han quyén nay vé cin ctr phat sinh,
tinh trang phéap Iy cua tai san, bao vé mot so loi ich thiét yéu cua bén bao dam va phuong thirc thyc hién.
Vén dé cin xem xét 1a cac giéi han d6 di du dé xac dinh ranh gidi ciia quyén thu giit trén thyc té hay chua.

3.1. Gidi han vé cin civ phdt sinh quyén thu gii

Khoan 2 Piéu 198a Luat CTCTD 2024 dit quyén thu giit dudi cac diéu kién dong thoi: di phat sinh
trudng hop xir Iy tai san; hop dong bao dam c6 thoa thuan cho phép thu giir; bién phap bao dam di c6 hiéu
lyc d6i khang véi nguoi thir ba; tai san khong thudce truong hop phap 1y loai trir; dap ung diéu kién do
Chinh phu quy dinh va da thyc hién nghia vu cong khai thong tin'¢. Nhu vay, c6 quyén xir 1y tai san chua
du dé 1am phat sinh quyén thu gitr.
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Dang chu ¥, quyén thu giit khong duoc thiét ké nhu quyén mic nhién cua bén nhan bao dam ma con
phu thudc vao thoa thuan trude ciia bén bao dam's. Tuy nhién, sy ddng y nay chi la cin ctr 1am phét sinh
quyén, khong thé duoc hiéu 1 chip thuan trude moi phuwong thire thuc hién quyén. Vi vy, tinh hop phap
clia quyén thu giit va tinh hop phap cua hanh vi dugc str dung dé thu gitr phai dugce xem xét doc 1ap.

3.2. Gidi han xudt phdt tir tinh trang phdp Iy ciia tai sin

Diém d khoan 2 Diéu 198a loai trir viéc thu giit khi tai san dang tranh chip trong vu 4n da duoc Toa an
thu ly; dang bi ap dung bién phéap khan cép tam thoi, ké bién hoac bién phap bao dam thi hanh an; hoac
thudc truong hop bi tam dinh chi xir 1y theo phap luat vé phuc hoi, pha san'®. Cac truong hop nay thé hién
diém dung cua co ché tu thuc hién quyén trude co ché cong quyén: khi tai san da duogc dat trong pham
vi giai quyét hodc kiém soat ciia co quan c6 thadm quyén, chu thé tu khong thé don phuwong thay doi trang
thai kiém soat tai san.

Déi voi tai san tranh chép, luat lya chon viéc Toa an thy ly vy an lam can cir loai tri quyén thu git,
thay vi chi dya trén viéc mot chii thé tuyén bd 6 tranh chap. Cach thiét ké nay han ché kha ning mot phan
d6i don phuong lam dinh lai quyén thu giit, nhung dong thoi cé nghia rang tir thoi diém vu an duge thy
ly, viéc giai quyét xung dot dbi voi tai san phai chuyén sang co ché tu phap.

3.3. Gidi han nham bdo vé diéu kign séng thiét yéu ciia bén bdo dim

Dbi v6i chd & duy nhét va cong cu lao dong chi yéu hodc duy nhét ctia bén bao dam 1a ca nhan, Nghi dinh
56 304/2025/ND-CP khong loai trir quyén thu giit ma dit thém diéu kién bao vé. Bén nhan bao dam phai trich
cho bén bao dam khoan tién bang 12 thang lwong tinh theo muc luong tdi thiéu dbi v6i chd & duy nhat va 06
thang luong d6i v6i cong cu lao dong chu yéu hodc duy nhat khong hinh thanh tir vén vay'’. Pay 1a co ché
thu gitr c6 diéu kién, nhim dung hoa kha niang xt 1y tai san v6i yéu cau bao vé chd & va sinh ké thiét yéu.

Tuy nhién, co ché bao vé phu thudc vao viéc bén bado dam xac nhan va chung minh tinh trang ctia tai
san trong thoi han 10 ngay lam viéc; néu khong thuce hién, tai san dugc xac dinh khong thudc trudng hop
dugc bao vé's. HE qua nay can duoc can nhic vi mot co ché nhim bao vé diéu kién séng thiét yéu 6 thé
bi loai trir chi do khong hoan thanh nghia vu chiing minh trong thoi han luat dinh, ké ca khi tinh trang cua
tai san c6 kha nang dugc xac minh khach quan.

3.4. Gidi han doi véi phwong thirc thuc hién quyén thu giiv

Pay 1a gi6i han quan trong nhung phéap luat hién hanh chua xac dinh day du. Khoan 6 Piéu 198a chi
cAm 4p dung cac bién phap vi pham diéu cAm cuia phap luat, trai dao dirc xa hoi; khoan 5 Diéu nay quy dinh
vai tro ciia Uy ban nhan dan cdp xa va co quan Cong an cip xa trong bao dam an ninh, trt ty va chimg
kién viéc thu giit". Cac quy dinh nay chua tra 10i tryc tiép chu thé c6 quyén dugc thuc hién nhimng hanh
vi nao khi ngudi dang chiém hitu tai san khong giao hodc ngin can viéc thu gitr.

Khoang trong nay thé hién rd ddi véi nhitng hanh vi nhu md khoa dé tiép can tai san, dua tai san ra
khoi noi dang dugce quan 1y hodc di chuyén ngudi va tai san khoi nha ¢. Su chimg kién cua chinh quyén
dia phuong hodc viéc Cong an bao dam trat tu khong tu nd tao ra tham quyén thuc hién nhitng hanh vi
mang tinh cudng bude.

Vén dé nay khong chi xut hién trong phap luat Viét Nam. Trong co ché co ché ty thu giit tai san bao
dam (self-help repossession), phap luat Hoa Ky cho phép bén c6 bao dam thu hoi tai san ngoai thu tuc tu
phap nhung phai dimg lai khi viéc thu hoi gay ra gdy “mat trat tu, xung dot” (breach of the peace). Cac
nghién ctru vé tiéu chuan nay cho thiy kho khin trung tim chinh 1a xac dinh thoi diém hanh vi ty thuc hién
quyén vuot sang sy can thiép khong duoc phép vao ngudi hodc tai san ctia bén co nghia vu2. Du khong thé
ap dung truc tiép tiéu chuan nay vao Viét Nam, kinh nghiém so sanh cho thiy mét co ché ty thu gir chi c6
thé van hanh 6n dinh khi phap luat xac dinh dugc ranh gi6i hanh vi ctia chu thé c6 quyén.
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Diéu 198a hién giao td chtrc tin dung xay dung quy dinh ndi bd v& trinh ty, thii tuc thu giir?!, nhung quy
dinh ndi bo khong thé tao thém quyén ning tac dong dén ngudi va tai san ma phap luat chwa trao. Vi vy,
van dé can hoan thién 1a xac dinh nhitng hanh vi cha thé tu dugc phép thyc hién, nhitng hanh vi phai dimg
lai va thoi diém viée tiép tuc kiém soat tai san phai chuyén sang co ché cong quyén.

4. Kién nghi hoan thi¢n phap luit vé quyén thu giir tai sin bio dam

Tir nhitng van dé trén, viée hoan thién phép lut cin ddng thoi bao dam kha ning thuc hién quyén thu
giit va duy tri ranh gi6i gitta tu thuc hién quyén véi cudng ché ciia Nha nude. Trong tim khong phai 1a
quy dinh lai nhitng quyén, nghia vy da dugc phap luat dan sy, t6 tung va thi hanh 4n diéu chinh, ma Ia
lam rd nhitng van dé ddc thi cta quyén thu giit con chua duoc Didu 198a Luat Cac t6 chic tin dung xéac
dinh day du.

Thir nhat, can 1am rd pham vi ty thuc hién quyén thu giir va gia tri ctia thoa thuan thu giir. Diéu 198a
can xac dinh rd ré'mg khi cac diéu kién luat dinh d3 duoc dap ung, viéc bén bao dam hoac nguoi dang gitr
tai san tir chdi giao tai san, thay doi ¥ chi hodc phan ddi viéc thu giit khong ty than 1am cham dut quyén
thu gitr da phat sinh hop phap. Cach tiép can nay bao dam ¥ nghia cua diéu kién hop déng bao dam phai
c6 thoa thuan cho phép thu gitr theo diém b khoan 2 Diéu 198a.

Tuy nhién, sy ton tai cua quyén thu giit phai duoc phan biét voi phuong thire thuc hién quyén. Thoa
thuan cho phép thu gitr khong thé duoc hiéu 1a su chép thuén trude cho td chire tin dung sur dung vii luc
hodc cac bién phap thudc quyén cudng ché cua Nha nudce. Vi vy, su khong hop tic hodc phan dbi cua
ngudi dang giir tai san khong duong nhién lam mat quyén thu giit, nhung c6 thé 1am phat sinh gidi han ddi
vO1 viée td chuc tin dung tiép tuc tu minh thuc hién quyén néu viéc tiép tuc thu gitr doi héi st dung bién
phép cudng bude.

Thit hai, can bd sung co s¢ phap 1y dé quy dinh cu thé phuong thire thuc hién quyén thu gitt. Didu 198a
can xac dinh hodc giao Chinh phu quy dinh chi tiét nhitng van dé dic thu cta viée thu giir ma phap luat
khac chua diéu chinh, trong dé tap trung vao trinh ty to chirc thu giir khi nguoi giit tai san khong hop tac;
viéc thong bao, 1ap bién ban va ghi nhan hién trang tai san; sy tham gia cua ngudi ching kién; phuong
thire tiép can, tiép nhan, bao quan va di chuyén tai san; va tiéu chi xac dinh thoi diém to chirc tin dung
phai dung viéc tu thuc hién quyén.

Viée x4c dinh gi6i han hanh vi ciing can tinh dén dic tinh cua ting loai tai san. Dbi v6i dong san co
thé tiép can va di chuyén ma khong can tac dong cudng budc ddi v6i ngudi hodc xam nhap trai phap luat
vao khong gian thude quyén kiém soat ciia chu thé khac, pham vi ty thuc hién quyén c6 thé khac véi nha
&, cong trinh hodc tai san nam trong khu vuc dang c6 nguoi cu tri. Nhimg bién phap di thudc thim quyén
ctia Toa 4n, co quan thi hanh 4an hodc co quan nha nudc khac khong can duoc quy dinh lai trong Luét Cac
t chtrc tin dung.

Nghi dinh sé 304/2025/ND-CP hién diéu chinh diéu kién tai san bao dam cuia khoan ng x4u dugc thu
gili. Vi vay, viéc quy dinh chi tiét toan bo phuong thtc thu gilr tai Nghi dinh nay chi phu hop khi c6 can
ctr giao quy dinh chi tiét twong tng tir Luat Cac t6 chtrc tin dung; con viée stra doi Nghi dinh s 304/2025/
ND-CP nén gi6i han ¢ nhitng van dé thuoc pham vi diéu chinh ctia Nghi dinh.

Thit ba, can xac dinh rd diém chuyén tiép tir ty thuc hién quyén sang co ché cong quyén. Khi viée tiép
tuc thu giit doi hoi sir dung bién phap cudng budc dbi véi ngudi hodc tai san ma phap luat khong trao cho
t6 chirc tin dung, t6 chirc tin dung phai chdm dirt viéc ty thuc hién nhung quyén yéu cau giao va xir Iy tai
san khong vi thé ma chdm dut. Tir thoi diém nay, viéc budc giao tai san phai dugc thuc hién thong qua co
ché tu phap va thi hanh 4n theo phép luat twong (ng.
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Diéu 198a c6 thé dugc hoan thién theo hudng xac 14p “diém ndi” véi co ché cong quyén, trong dé tranh
chap vé nghia vu giao tai san bao dam ciia khoan ng xau, khi to chirc tin dung di chimg minh day du cac
diéu kién phat sinh quyén thu giit, duge giai quyét theo th tuc to tung phu hop; truong hop dap tung diéu
kién ap dung thu tuc rut gon thi thyc hién theo phap luat t tung dan syu. Viéc thi hanh ban an, quyét dinh
va ap dung bién phap cudng ché tiép tuc thudc phap luat thi hanh an dan sy. Cach thiét ké nay khong tao
thém quyén cudng ché cho t6 chirc tin dung va ciing khong nhat thiét phai quy dinh lai trinh tu t6 tung, thi
hanh 4n trong Luat Céc t6 chuc tin dung.

Thir tir, can tiép tuc hoan thién co ché bao vé bén bao dam va ngudi ¢ quyén, loi ich lién quan. Dbi
v6i chd & duy nhit va cong cu lao ddng chu yéu hodc duy nhat, cin stra d6i Nghi dinh s6 304/2025/ND-CP
theo hudng viéc bén bao dam khong hoan thanh viéc xac nhan, ching minh trong thoi han luat dinh khong
duong nhién 1am mat co ché bao vé néu tinh trang cua tai san c6 thé duge xdc minh khach quan tir co s&
di li€u hodc tai liéu hop phap khac.

béi véi qua trinh thyc hién quyén thu git, Piéu 198a hodc vin ban quy dinh chi tiét can yéu cau lap
bién ban ghi nhan tinh trang tai san, thanh phan tham gia, dién bién viéc thu giit va ¥ kién phan dbi cua
nguoi dang kiém soat tai san néu co; d(‘Sng thoi xac dinh trach nhiém cua to chuc tin dung khi thu gitr
khong dung cin ctr, vuot qua pham vi quyén hodc str dung bién phap trai phap luat.

Nhu vay, hoan thién phap luat vé quyén thu giit khong nén chi tap trung vao viéc gidi han nhitng hanh
vi to chtre tin dung khong duge thuc hién, ma can dong thoi xac dinh gia tri cia quyén da phat sinh, pham
vi chu thé c6 quyén dugc tu thuc hién va co ché phap 1y tiép ndi khi gidi han cta quyén tu thuc hién da dat
t6i. Cach tiép can nay vira bao dam quyén thu giit c6 kha nang van hanh trén thyc té, vira duy tri nguyén
tac quyén cudng ché thudc vé Nha nudc.

5. Két luan

Quyén thu giit tai san bao dam 1a co ché cho phép té chirc tin dung thiét 1ap su kiém soat thyuc té dbi
v6i tai san dé thuc hién quyén xur 1y, nhung khong dong nhit véi quyén xir 1y va khong bao ham quyén
cudng ché. Phép luat hién hanh da xac 1dp tuong ddi cu thé diéu kién va mot sd gioi han cua quyén thu
giit, nhung chwa xac dinh ddy di pham vi hanh vi ma chu thé c6 quyén dugc thuc hién khi nguoi dang giit
tai san khong hop tac.

Vi vay, hoan thién phap luat can tap trung xac dinh rd gidi han hanh vi cua quyén thu giit va co ché
chuyén tiép sang sy can thiép ctia co quan nha nuéc khi can sir dung bién phap cudng ché. Viéc xac lap
ranh gigi nay 1a diéu kién dé quyén thu giir c¢6 kha nang thyc hién trén thyc té ma van bao dam quyén, loi
ich hop phap ciia bén bao dam va cac chu thé co lién quan m

TAI LIEU TRICH DAN:

'Bo luat Déan su 2015, Diéu 317 khoan 2

2B luat Dan su 2015, Diédu 323 khoan 7.

3Chu Thi Thanh An. (2019). Quyén thu giit tai san bao dam dé xtr 1y thu hoi ng ciia t6 chire tin dung. Tap chi Nha nudc
va Phap luat, 11(379)/2019, 25-30.

“Bo luat Dan su 2015, Didu 299 va Diéu 303.

SBo luat Dan sy 2015, Didu 301.

SLuat Cac t6 chirc tin dung 2024, stra d6i, bd sung nam 2025, Didu 198a khoan 1 va khoan 2

B¢ luat Dan su 2015, Didu 9 khoan 1 va Diéu 164 khoan 1.

8Luat Cac td chirc tin dung 2024, stra déi, bd sung nam 2025, Piéu 198a khoan 1 va khoan 2 diém b.

EIEINTE Google Scholar B crossret | 209



TAP CHi CONG THUONG - CAC KET QUA NGHIEN CUU KHOA HOC VA UNG DUNG CONG NGHE

°Asress Adimi Gikay & Catalin Gabriel Stanescu. (2017). The Reluctance of Civil Law Systems in Adopting the UCC
Article 9 ‘Without Breach of Peace’ Standard-Evidence from National and International Legal Instruments Governing
Secured Transactions. Journal of Civil Law Studies, 10(1), 99-160.

“Tibor Tajti (Thaythy). (2024). The Efficient Enforcement Challenge of Secured Transactions Law Reforms in Civil
Law Systems-Self-Help Repossession, Strict Foreclosure, and Other Methods for the Acceleration of Enforcement of
Security Interests. Uniform Law Review, 29(2), 139-188.

"L uat Cac to chirc tin dung 2024, sira d6i, bo sung nam 2025, Piéu 198a khoan 5.

12 yat Thi hanh 4n dan su 2025, Didu 71, Didu 72, Biéu 88, Diéu 89 va Diéu 90.

BTibor Tajti (Thaythy). (2024). The Efficient Enforcement Challenge of Secured Transactions Law Reforms in Civil

Law Systems-Self-Help Repossession, Strict Foreclosure, and Other Methods for the Acceleration of Enforcement of
Security Interests. Uniform Law Review, 29(2), 139-188.

4Luat Cac t6 chirc tin dung 2024, sira d6i, bd sung nam 2025, Diéu 198a khoan 2 cac diém a, b, ¢, d, d va e.

1SLudt Céc t6 chirc tin dung 2024, stra d6i, bd sung nam 2025, Diéu 198a khoan 2 diém b.

1SLuat Cac t6 chirc tin dung 2024, sira d6i, b sung nam 2025, Diéu 198a khoan 2 diém d.

1"Chinh phi (2025). Nghi dinh s6 304/2025/NB-CP ngay 25/11/2025 quy dinh diéu kién tai san bao dam ciia khoan ng
xau dugc thu gitt, Dicu 4 khoan 1.

8Chinh phu (2025). Nghi dinh sé 304/2025/ND-CP ngay 25/11/2025 quy dinh diéu kién tai san bao dam cta khoan ng
xau duoc thu gitr, Piéu 5 khoan 1 va khoan 2.

1YLuat Cac t6 chirc tin dung 2024, sira d6i, bd sung nam 2025, Diéu 198a khoan 5 va khoan 6.

P Asress Adimi Gikay & Catdlin Gabriel Stanescu. (2017). The Reluctance of Civil Law Systems in Adopting the UCC
Article 9 “Without Breach of Peace’ Standard-Evidence from National and International Legal Instruments Governing
Secured Transactions. Journal of Civil Law Studies, 10(1), 99-160; Tibor Tajti (Thaythy). (2024). The Efficient Enforcement

Challenge of Secured Transactions Law Reforms in Civil Law Systems-Self-Help Repossession, Strict Foreclosure, and
Other Methods for the Acceleration of Enforcement of Security Interests. Uniform Law Review, 29(2), 139-188.

21 uat Cac to chire tin dung 2024, sta doi, bd sung nam 2025, Diéu 198a khoan 7.

TAI LIEU THAM KHAO:

Qudc hoi (2015). Luat s6 91/2015/QH13: B¢ luat Dan sy, ban hanh ngay 24/11/2015.

Qudc hdi (2024). Luat s6 32/2024/QH15: Luat Céc to chirc tin dung, ban hanh ngay 18/01/2024, dugc stra d6i, bo sung
nam 2025.

Québc hoi (2025). Luat s6 106/2025/QH15: Luat Thi hanh an dan su, ban hanh ngay 05/12/2025.

Chinh phi (2025). Nghi dinh s6 304/2025/ND-CP ngay 25/11/2025 quy dinh diéu kién tai san bao dam ciia khoan ng
xau dugc thu git.

Chu Thi Thanh An. (2019). Quyén thu gir tai san bao dam dé xir Iy thu hdi no cua to chirc tin dung. Tap chi Nha nudc
va Phap luat, 11(379), 25-30.

Gikay, Asress Adimi & Stanescu, Catalin Gabriel. (2017). The Reluctance of Civil Law Systems in Adopting the UCC
Article 9 ‘Without Breach of Peace’ Standard-Evidence from National and International Legal Instruments Governing
Secured Transactions. Journal of Civil Law Studies, 10(1).

Tajti (Thaythy), Tibor. (2024). The Efficient Enforcement Challenge of Secured Transactions Law Reforms in Civil
Law Systems-Self-Help Repossession, Strict Foreclosure, and Other Methods for the Acceleration of Enforcement of
Security Interests. Uniform Law Review, 29(2), 139-188.

210| $6 26/2026



