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Tém tit:

Bai viét phdn tich thu tuc tich thu tai san bat hop phap doi véi vu dn ma nguoi bi bugc toi bo tron hodc da
mdt theo Ludt Té tung hinh sy Trung Quoc, ban sira doi nam 2018, trén co so van ban goc tiéng Trung Quéc.
Két qua cho thdy, Trung Quoc chon mé hinh thii tuc hudng t6i tai san dat trong ludt té tung hinh s thay vi
tich thu déan su. D6i chiéu véi Viét Nam, bai viét chi ra khoang trong hién nay mang tinh té tung chir khéng
phdi ludt noi dung, tir do khuyén nghi bo sung mot chuong vé tich thu tai san do pham toi ma co vao B¢ ludt
76 tung hinh su.

Tir khéa: thu hoi tai san khong qua két t6i, t6 tung doi vat, tai san do pham t9i ma co, Ludt T 6 tung hinh sy

Trung Quoc, hoan thién phdp ludt

Non-conviction-based asset recovery: China’s experience and
recommendations for Vietnam

Abstract:

This study analyzes the procedure for confiscating illegal assets in cases where the accused has absconded
or died under China's 2018 Criminal Procedure Law, drawing on original Chinese-language legal sources.
The findings show that China adopts a property-oriented procedure embedded within criminal procedure
law rather than a civil forfeiture model. Comparing this framework with Vietnamese law, the study argues
that Vietnam s current gap is procedural rather than substantive. It therefore recommends adding a separate
chapter to the Criminal Procedure Code governing the confiscation of proceeds of crime where conviction
cannot be obtained because the accused has absconded or died.
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1. Dit van dé

Thu hdi tai san do tham nhiing, pham t6i ma c6 1a mot trong nhitng yéu ciu quan trong nham nang cao
hiéu qua d4u tranh phong, chéng tham nhiing. Nam 2025, cac co quan thi hanh 4n dan sy di thu hoi 45.531
ty dong, dat ty 1¢ gan 86% (Thu Giang, 2025). Nhung con s d6 chi phan anh cac vu 4n di duge dén ban
an. V&i nhiing vu ma nguoi bi budc toi chét hodc bo trdn, khong c6 ban an nao dé thi hanh va phap luat
hién hanh ciing khong c6 cong cu nao dé xir Iy khoi tai san lién quan.

Nguyén nhan c6 tinh cAu trac, viéc tich thu tai san do pham tdi ma c6 chi thyc hién dugc qua bién phap
tu phap quy dinh tai Didu 47 Bo luat Hinh sy (BLHS) ndm 2015, ma bién phap nay lai duoc tuyén trong
ban 4n két to6i. Chi thi s6 06-CT/TW di dit ra yéu cau nghién ciru cac co ché thu hoi, xir 1y tai san khong
qua két t6i. Trong bdi canh tiép tuc hoan thién phap luat td tung hinh sy, viéc nghién ctru kinh nghiém
nude ngoai vé thu hoi tai san khong qua két toi co ¥ nghia ca vé 1y luan va thuc tidn. Bai viét phan tich
co ché thu hoi tai san khong qua két toi cua Trung Quéc, ddi chiéu voi phap luat Viét Nam dé nhan dién
nhirng khoang tréng hién hanh, tir 46 dé xuat mot s6 khuyén nghi nham xay dung co ché phu hop vai diéu
kién phép 1y va thyc tién ciia Viét Nam.

2. Tong quan nghién ctru va co sé 1y thuyét

Nguyén Tuén Anh (2022) d& nghi bé sung mot chuong riéng vao BLTTHS cho trudng hop ngudi
pham toi da chét hodc bo trén, ¢6 vién dan mé hinh Trung Québc. Vii Cong Giao va B6 Thu Huyén (2022)
nghiéng vé& hudng dan sy, gigi han chu thé ¢ can bo, cong chirc. Nguyén Thi Kim Thoa (2026) d& xuat
ban hanh mot Lut Thu hdi tai san bt minh riéng. Lé Tién Sinh (2026) nghién ctru so sanh v6i Uc, Thuy
Si va Hong Kong.

Khoang tréng nghién ciru boc 16 & 2 diém. Chua ¢ cong trinh nao phan tich hé thong mo hinh Trung
Qudc trén co so van ban gdc, du day 1a qudc gia tuong dong voi Viét Nam vé truyén thong phép 1y va da
van hanh ché dinh hon mot thap ky. Mat khac, cac d& xuat hién c6 déu nhim téi tai san bat minh khong
giai trinh duoc nguén géc, nén bo ngo nhom tai san da xac dinh dugc mbi lién hé véi mot hanh vi pham
t61 cu thé ma tb tung dbi nhan bj dinh tré.

Co s 1y thuyét 1a sy phan biét giita to tung dbi nhan (in personam) va té tung d6i vat (in rem). O t6
tung ddi nhan, dbi tuong la con nguoi, nén khi chu thé d6 chét hoac Véng mat thi thu tuc khong thé tiép
tuc. O td tung ddi vat, dbi tuong la chinh khdi tai san, con nguodi bi cdo budc chi tham gia véi tu cach bén
nam giit. Khung phap 1y qudc té 1a Pidu 54 khoan 1 diém ¢ Cong udc ctia Lién hop qudc vé chong tham
nhiing, khuyén nghi cho phép tich thu tai san c6 ngudn géc pham tdi ma khong can ban an hinh sy khi
nguoi pham toi chét, bé trén hodc Véng mat.

3. Phwong phap nghién ciru

Bai viét sir dung phuong phéap so sanh luat hoc chirc nang két hop phén tich quy pham. Dit liéu gdm
vin ban phép luat Trung Qudc bing nguyén ban tiéng Trung, vin ban phap luit Viét Nam hién hanh
cung Dy thao B¢ luat T tung hinh sy (BLTTHS) (stra d6i), va cac cong trinh khoa hoc di cong bb.
Phén tich di tir suy luan dién dich trén nén quy pham, két hop giai thich phap luat theo hé thong va theo

muc dich.
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4. Két qua nghién ciru va thao luin

4.1. M6 hinh ciia Trung Quéc

Trung Qudc dua co ché nay vao luat nim 2012. Ché dinh nay ndm & Chwong IV Phan thtr nim Luét
T6 tung hinh sy nudc Cong hoa nhan dan Trung Hoa (ndm 1979, stra ddi cac nam 1996, 2012 va 2018),
tr Diéu 298 dén Piéu 301. Piéu dang cha y, Trung Qudc khong chon mé hinh tich thu dan sy (civil
forfeiture) clia cac nude thong luat. Thu tuc ndm ngay trong Luat TS tung hinh su, phat sinh theo don dé
nghi cta Vién kiém sat, do Toa an hinh su giai quyét va két thuc bang mot quyét dinh chir khong phai ban
an. Toa an khong tuyén b ai ¢6 toi ma chi xac dinh tinh trang phap 1y cta khoi tai san. Phap luat Trung
Qubc xép ché dinh nay vao nhom thu tuc ddc biét, song xét vé cAu tric, day la tha tuc mang dac trung cua
td tung ddi vat.

Thu tuc chi ap dung khi théa man déng thoi 4 diéu kién. VE loai toi pham, danh muc gém cac tdi pham
chtc vy, khing bd, xam pham an ninh quéc gia, budn lau, ria tién, lira dao tai chinh, toi pham c6 td chure
va ma tiy. Vu an phai thudc loai 16n, tic c6 anh hudng trong pham vi mot tinh hoac toan quéc, hoac nguoi
bi budc t6i di bo trén ra nudc ngoai. Ngudi nay phai bo trén ma truy nd da mot nim van khong dén trinh
dién, hodc da chét. Tai san phai thudc dién truy thu theo Piéu 64 Bo luat Hinh sy Trung Quéc. Pang luu
¥, danh muyc toi danh néu trén phan 16n khong nam trong Didu 298 ma do giai thich tu phap bd sung, trong
khi Diéu 119 Luat Lap phap Trung Qudc doi hoi giai thich tu phap phai bam vao diéu luat cu thé. Cach mo
rong d6 kho dung hoa vai chuan muc do chinh nuée nay dit ra. Vé ddi tugng, Didu 6 Quy dinh s6 01/2017
bao quat ca tai san thu dugc tr viéc pham tdi, tai san da chuyén ddi tur tai san do, va hoa loi, loi tire phat
sinh ké ca phan tuong tng trong khoi tai san da bi tron 1an.

Chuan muc ching minh dugc thiét 1ap theo hai ting. Tang th&r nhat, dé thu 1y, doi hoi co ching ctr
chirng minh ¢é sy viéc pham tdi do nguoi bi budc tdi thyc hién. Tﬁng tht hai, dé ra quyét dinh tich thu,
ap dung chuan kha nang cao (551 AJ #E), thap hon dang ké chudn chimg ctr x4c thuc, ddy du ma viéc két
t6i doi hoi. Trén thang 4 nic do StAR Initiative hé théng hoa, chudn ndy nim & nic thir ba 1a cn bang xéc
suat. Sy vang mit ctia ngudi bi bude t6i dugc bu dip bang quyén tham gia t6 tung ciia ngudi than thich
va nguoi co quyén loi lién quan, co ché huy quyét dinh so thAm khi ho bi tuéc co hdi tham gia, va trach
nhiém boi thuong khi tich thu sai. Thu tuc nay da van hanh trén thuc té. Trong vu Ly Hoa Ba, can by So
Tai chinh huyén Ba Duong bo trén sang Singapore nam 2011, Toa 4n nhan dan trung cap Thugng Nhiéu ra
quyét dinh tich thu ngay 03/3/2015, véi sy tham gia ctiia ngudi dai dién do cha me ngudi bo trdn iy quyén.
Khi Ly Hoa Ba bi dan d6 vé& nudc va bi két an tu chung than, phan tai san da tich thu van dugc gitr nguyén.

4.2. Khodng trong trong phdp lugt Viét Nam

O téng luat ndi dung, co s& dé tude bo tai san do pham tdi ma cé da tuong ddi rong: diém b khoan 1
biéu 47 BLHS cho phép tich thu vat hoac tién do pham tdi hoac do mua ban, ddi chac ma c6, tic bao quat
ca tai san di qua chuyén d6i. Vuéng mic nam ¢ khoan 1 Diéu 46, khi xép bién phap nay vao nhém bién
phap tu phap ap dung ddi véi ngudi pham 61, tire gin chit voi chu thé da bi két t6i bang ban an c6 hiéu
luc. Nhu vay, khoang trong & day thuan tay 1a khoang trong t6 tung chir khong phai luat noi dung, nén dé
lap chi can bd sung mot chuong thu tuc vao BLTTHS ma khong phai stra d6i BLHS.

O tﬁng luat to tung, Diéu 106 BLTTHS chi cho phép tich thu tién bac, tai san do pham t6i ma cé khi

16| $6 25/2026



LUAT

chung 1a vat ching, trong khi tai san d qua nhiéu 1an chuyén dbi, tron 1n, ding tén nguoi khac thuong
khong con gia tri ching minh tdi pham. Quan trong hon, diém a khoan 3 diéu nay budc phai tra lai ngay
tai san d thu giit, tam gir nhung khong phai 1a vat ching. Khi ngudi thyc hién hanh vi da chét, Diéu 157
khoan 7 va Piéu 230 budc dinh chi diéu tra va hay bo bién phap cudng ché; khi bi can bo trén, Diéu 229
cho phép tam dinh chi ma khéng c6 thoi han tdi da. Diéu d6 cho th?iy, tich thu chi thyc hién dugc qua ban
an két toi ma ban an do lai khong thé co, nén phap luét khong nhiing thiéu cdn c tich thu ma con budc
hoan tra chinh khoi tai san do.

Téng két thi hanh BLTTHS ghi nhan viéc tam dinh chi chiém ty 1€ cao, sb d6i tuong truy na chua bat
duoc con nhiéu, va ngay ca khi c6 can cir xac dinh tai san do ngudi than thich dimg tén 13 tai san lién quan
dén toi pham thi ciing khong thé ké bién.

Nghi quyét s6 205/2025/QH15 cho phép thi diém Vién kiém sat khoi kién vy an dan sy bao vé loi ich
cong ciing khong phai giai phap. Loi ich cong ¢ day duoc liét ké dong trong 6 linh vue, khong bao gdm
thu hdi tai san do pham t6i ma c6. Quyét dinh hon ca, Didu 12 khoan 1 diém d budc Vién kiém sat dinh chi
viéc kiém tra, xac minh khi c4 nhan vi pham da chét ma khong co nguoi thira ké quyén, nghia vu. Trong
khi d6, Vién kiém sat nhan dan ti cao dd xac dinh cin bd sung thi tuc ndy, nhung dinh hudng d6 chua
dugc thé ché hoa trong Dy thao BLTTHS (stra doi).

5. Két luan va khuyén nghi

Kinh nghiém Trung Qudc cho thay, thu hoi tai san khong qua két toi hoan toan ¢ thé dugc thiét ké nhu
mot thu tuc dac bi¢t trong BLTTHS, phat sinh theo dé nghi cia Vién kiém sat va do Toa an quyét dinh, ma
khong pha v nguyén tic suy doan vo toi. Thu tuc hudng t6i tai san khong tuyén bd ai cé toi, khong ap
dung hinh phat va khong dé lai an tich, nén khong xung dot véi Diéu 31 Hién phap nam 2013; Hién phap
ciing chi bao hd quyén s& hiru dbi voi thu nhap hop phap, trong khi tai san do pham toi ma c6 khong 1am
phat sinh quyén s& hiru hop phap. Trén co sé d6, bai viét dé xuat nhu sau.

Trude hét, cin bd sung vao Phan tha tuc dic biét cia BLTTHS mot chwong méi vé tich thu tai san do
pham ti ma c6 trong truong hop nguoi bi budc tdi bo tron hodc chét. Chon hinh thirc mot chuong thay vi
co ché khoi kién dan sy riéng vi ho so, chimg ctr da hinh thanh trong t6 tung hinh sy, Vién kiém sat d c6
san chirc nang thuc hanh quyén cong td, va quan trong hon ca, khoi kién dan sy van 1a t6 tung d6i nhan
doi hoi phai co bi don, nhu chinh Nghi quyét s6 205/2025/QH15 di cho thay.

vé pham vi, danh muc t6i pham can duoc liét ké cung ngay trong diéu luat, khong giao cho van ban
dudi luat mo rong, va nén gidi han ¢ cac téi pham vé tham nhiing va chtrc vy, rira tién, khing bd va tai tro
khung bd, ma tiy, toi pham c6 to chirc va cac toi xAm pham trat tu quan 1y kinh té gdy thiét hai dic biét
16n. Thi tuc chi 4p dung khi vy 4n da c6 quyét dinh tam dinh chi hodc dinh chi, d& khong thanh con dudng
tat thay cho viéc chirng minh t¢i pham.

Riéng chun muc chirng minh, nén dat cao hon chuin kha nang cao cua Trung Quéc, theo 2 budce: Vién
kiém sat truée hét phai dwa ra cin ¢l rd rang cho thdy, tai san c6 ngudn gdc tir hoic lién quan truc tiép dén
hanh vi pham t3i, sau d6 nguoi co quyén lgi lién quan méi c6 nghia vu chirng minh ngudn gdc hop phap.
Di kém 1a hé bao dam vé quyén tham gia t6 tung, quyén nho ngudi bao vé, co ché dinh chi va xem xét lai,

trach nhiém boi thuong khi tich thu sai, ciing quyén uu tién ctia bi hai m
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