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Tém tit:

Nguyén tic doc lap ciia Tham phdn la nguyén tdc co ban cua hoat dong tw phdp, c6 y nghia quan trong doi
véi bdo dam quyén duwoc xét xir cong bang va xdy dung Nha nwde phap quyén xd hdi chii nghia Viét Nam.
Trén co sé Hién phdp nam 2013 va phép ludt hién hanh, bai viét lam ré ni ham, danh gid thie trang va
nhitng van dé dat ra trong bdao dam déc ldp ciia Tham phdn & Viét Nam. Két qua nghién ciru cho thdy viéc
bao dam doc lap cua T ham phan van ddt ra mét sé van dé can tié’p tuc hoan thién ca vé phap ludt, 16 chirc
va hoat dong cua Toa an. Trén co s6 do, bai viét dé xudt mot sé gidi phap nham hodn thién phap ludt, tang
cuwong cdc diéu kién bao dam déc ldp ciia Tham phdn va ndng cao hiéu qua hoat déng xét xir, qua dé gép
phan bao dam cong Iy, quyén dirge xét xir cong bang va yéu cau xdy dung Nha nwée phap quyén xa hji chii
nghia Viét Nam.

Tir khéa: doc ldp ciia Tham phdn, Tham phdn, quyén tw phdp, cdi cdach tw phdp, Nha nwée phdp quyén

On the principle of judicial independence in Vietnam
Abstract:

Judicial independence is a fundamental principle of judicial activity and is essential to safeguarding the
right to a fair trial and building Vietnam's socialist rule-of-law state. Based on the 2013 Constitution
and current legislation, this study clarifies the content of judicial independence and evaluates the
legal and practical conditions for ensuring judges’ independence in Vietnam. The findings show that
important progress has been made through constitutional and legislative guarantees, but several issues
remain regarding court organization, judicial administration, professional conditions, protection against
improper interference, and institutional safeguards. The study proposes legal and organizational reforms
to strengthen judges’ independence, improve judicial effectiveness, and better protect justice, human
rights, and the right to a fair trial.
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1. Pat van dé

Trong xay dung Nha nudc phap quyén xa hoi chi nghia Viét Nam, doc 1ap ctia Tham phan 1a nguyén
tac nén tang nham bao dam cong 1y, quyén con ngudi va quyén dugce xét xir cong bang. Nguyén tic nay
duoc ghi nhan tai khoan 2 Piéu 103 Hién phap nam 2013 va cu thé hoa trong Luat TS chirc Toéa 4n nhan
dan nam 2024, sira d6i, bo sung ndm 2025. Tuy nhién, thyc tién van dit ra nhimg van dé vé to chirc, quan
1y, diéu kién xét xir va cac tac dong c6 thé anh huong dén tinh doc 1ap ctia Thim phéan. Vi vy, can tiép tuc
danh gia phap luat va thyc tién, tham chiéu cac chuin muc qudc té dé dé xuét giai phap nang cao hiéu qua
bao dam nguyén tic nay trong tién trinh cai cach tu phap.

2. N§i dung nghién ciru

2.1. Khdi niém, ngi ham va cdc bio dam nguyén tic déc lgp ciia thim phdn

Doc 1ap cua Tham phan 1a nguyén tic co ban cia nén tu phap hién dai, c6 y nghia bao dam cong 1y,
quyén con ngudi va quyén dugc xét xir cong bang. Theo d6, Tham phan khi xét xir chi cin ¢t vao su that
khéach quan va phap luat, khong chiu su chi dao, tac dong hodc can thiép trai phap luat. Nguyén Pang Dung
(2014) cho réng, doc lap xét xi phai dugc bao dam ca ¢ sy doc l1ap cua Toa an va cia ting Tham phan.
Tuong ty, Cac nguyén tic co ban ctia Lién hop qudc vé tinh doc 1ap clia Toa 4n nam 1985 yéu cau Nha
nudc bao dam doc lap tu phap bang Hién phap hoic phap luit va Toa an phai xét xir khach quan, khong
chiu bét ky strc ép hay can thiép nao.

O binh dién qudc té, khoan 1 Diéu 14 Cong ude qudc té vé cac quyén dan sy va chinh trj (ICCPR) ghi
nhan quyén cua moi nguoi dugc xét xur boi mdt toa an cod thdm quyén, ddc lap va vo tu. Binh luan chung
s6 32 ctia Uy ban Nhan quyén Lién hop qudc tiép tuc khang dinh tinh doc 1ap va vo tu cia Toa an 1a didu
kién thiét yéu cua quyén dugc xét xtr cong béng, déng thoi nhan manh cac bao dam vé bd nhiém, nhiém
ky, diéu chuyén, mién nhiém, ché do dai ngd va phong ngura su can thi€p vao hoat dong xét xur. Tai Viét
Nam, khoan 2 Diéu 103 Hién phap nim 2013 quy dinh: “Tham phan, Hoi tham xét xtr doc 1ap va chi tudn
theo phép ludt”. Nguyén tac nay dugc cu thé hoa tai Diéu 11 Luat T chirc Tda 4n nhan dan nim 2024,
duoc stra d6i, bd sung nam 2025.

No6i ham ddc lap cua Tham phan thé hién trude hét & quyén ddc 1ap danh gia chung cu, xac dinh sy that
va ap dung phap luat dé ra phan quyét. Su doc 1ap nay phai duoc bao dam ca bén ngoai trudc su can thiép
cua co quan nha nudc, td chure, ca nhan, truyén thong va du luan va bén trong hé théng Toa an, khong bi
chi phéi boi quan hé quan 1y hanh chinh. Quan diém nay phu hop véi Hoang Thi Quynh Chi (2014) va
Nguyén tic Bangalore, theo d6 Tham phan phai doc 14p ca vé ca nhan va thé ché, khong chiu bat ky stc
¢ép hay su can thiép khong thich dang nao.

Tuy nhién, doc 1ap ctia Tham phan khong ddng nghia véi viéc hoat dong xét xir nim ngoai co ché kiém
soat phap 1y. Quyén doc lap trong xét xir ludn gin véi nghia vu tuan tha Hién phap va phap luat, trach
nhiém nghé nghiép va chuin muc dao duc tu phap. Trach nhiém ddi voi hoat dong xét xur dugc thé hién
thong qua yéu ciu ban an, quyét dinh phai ¢ cin ctr va diing phép luat; cac co ché khang céo, khang nghi,
giam dbc tham, tai tham; cung trach nhiém ky luat, hanh chinh hodc hinh su khi c6 vi pham theo quy dinh.
Viéc nay khong dong nghia v6i yéu cidu Tham phan phai giai trinh hodc cong khai quan diém xét xir ddi
voi vu an, vu viéc dang trong qua trinh thu ly, giai quyét, vi khoan 2 Diéu 11 Luét T6 chitc Toa an nhan
dan nim 2024 ¢6 quy dinh bao vé riéng ddi v6i ndi dung nay.

bé bao dam doc lap cua Tham phan trén thuc té, can co cac co ché dﬁ”)ng bo vé thé ché, td chirc, nhan
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su va diéu kién nghé nghiép. Viéc tuyén chon, b6 nhiém, diéu dong, mién nhiém va ky luat Tham phan
phai dya trén cac tiéu chi khach quan, minh bach, d@)ng thoi bao dam sy 6n dinh vé nhiém ky va dia vi
phap 1y. Dang chii ¥, Piéu 100 Luat T6 chirc Toa an nhan dan nim 2024 quy dinh Thadm phan sau khi duoc
b6 nhiém lai c6 nhiém ky dén khi nghi huwu hodc chuyén cong tac khac, gop phan ting tinh 6n dinh nghé
nghiép va cing cd tinh doc lap. Pay ciing 1 nhitng bio dam dwoc nhan manh trong cac nguyén tic ctia
Lién hop qudc vé doc lap tu phap.

Bao dam tai chinh, co s& vat chat va diéu kién nghé nghiép c6 y nghia quan trong ddi véi doc lap cua
Toa an va Tham phan. Nguyén Dang Dung (2014) cho rang sy phu thudc vé ngan sach va td chirc co thé
gian tiép anh huong dén doc 1ap xét xir. Pong thoi, can ¢ co ché xir 1y hanh vi can thiép trai phap luat va
bao vé Tham phan trudc cac suc ép, de doa. Vi vay, cac yéu t6 bao dam phap ly, td chirc va diéu kién hoat
dong phai duoc thiét ké dong bo dé nguyén tic doc 1ap duoc thuc hién hiéu qua.

2.2. Thue trang phdp ludt va thue tién bio diam nguyén tic dpc lgp ciia thim phdn 6 Vigt Nam

2.1.1. Két qua trong bao dam tinh doc ldp ciia Tham phén

Trong tién trinh x4y dung Nha nudc phap quyén xa hoi chii nghia Viét Nam, bao dam doc 1ap ciia Tham
phan di c6 nhitng budc tién quan trong v& phap luat va t6 chirc thuc hién. Nguyén tic “Tham phan, Hoi
tham xét xir doc 14p va chi tuan theo phap luat” dugc ghi nhan tai khoan 2 Pidu 103 Hién phap nam 2013
va tiép tuc duoc cu thé hoa trong phéap luat vé to chirc Toa an. Theo Nguyén Thi Hong Nhung va Nguyén
Minh Cénh (2025), sy hoan thién nay thé hién dinh hudng nhat quan nham xay dung nén tu phap ddc lap,
khach quan, dap tng yéu ciu cai cach tu phap va quyén duoc xét xtr cong bang.

Mot bude tién quan trong trong qua trinh hoan thién phap luat 1a viéc Quéc hdi ban hanh Luét T chirc
Tda an nhan dan nim 2024; dao luat nay hién da duoc stra doi, bo sung mot s6 diéu boi Luat sé 81/2025/
QHI5. So vé&i Luat To chic Toa 4n nhan dan ndm 2014, Diéu 11 ctia Luat nam 2024 bd sung cc bao dam
truc tiép ddi véi tinh doc 1ap trong xét xir: nghiém cam moi hinh thirc can thiép; quy dinh Toa an, Thim
phan, Hoi tham va chire danh tu phap khac khong phai giai trinh, khong dugc thong tin vé quan diém xét
xtr d6i voi vu an dang trong qua trinh thu 1y, giai quyét; ddng thoi khong diéu tra d6i voi Tham phéan, Hoi
tham vé viéc xét xir, giai quyét vu an dang trong qué trinh td tung, trir trudng hop c6 can cir xac dinh c6
vi pham phap luat hinh su.

Bén canh viéc hoan thién phap luat vé td chirc Toa an, cac dao luét to tung cling tung budc cu thé hoa
nguyén tic doc 1ap xét xir trong toan bd qua trinh giai quyét vu 4n. Thim phan va Hoi thim duogc bao dam
quyén doc lap trong viéc nghién ctru hd so, danh gia chung cu, nghi 4n va ra ban an, quyét dinh; khong bi
phu thudc vao két luan diéu tra, cdo trang cua Vién kiém sat hodc y kién ctia bat ky co quan, to chirc, ca
nhan nao. Pong thoi, phap luat ciing nghiém cdm moi hanh vi can thiép trai phap lut vao hoat dong xét
xtr, qua d6 gop phan bao dam céc phan quyét ciia Toa an dugc hinh thanh trén co sé chimg ¢t va quy dinh
phap luét thay vi chiu tac dong cua cac yéu té bén ngoai (Tran Thi Thu Hang, 2018).

Nghi quyét s6 27-NQ/TW tiép tuc dit ra yéu cau xay dung nén tu phap chuyén nghiép, hién dai, cong
bang, liém chinh va bao dam Toa an thyc hién quyén tu phap. Theo Nguyén Thi Hong Nhung va Nguyén
Minh Céanh (2025), c4c cai cach vé cong khai ban 4n, nang cao chit luong tranh tung, img dung cong nghé
va chat luong Tham phan di gép phan ting tinh minh bach, hiéu qua va niém tin di véi tu phap. Vé 1y
luan, doc 1ap ctia Tham phan khong chi can duge ghi nhan trong phap luat ma phai duoc bao dam bang
céc co ché thyc chét. Tran Thi Thu Hang (2018) va Té Van Hoa (2014) nhin manh sy can thiét cua cac
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bao dam vé té chirc, nhén sy, tai chinh va nghé nghiép nhim bao vé Thim phan trudc cac tic dong, chi
phdi khong thich dang.

Nhiing stra ddi cua Luat T chirc Toa an nhan dan nim 2024, stra doi, bd sung nam 2025, cho théy tu
duy 1ap phéap di chuyén tir viéc chii yéu ghi nhan nguyén tic doc 1ap ciia Tham phan sang thiét 1ap cac co
ché cu thé nhim bao vé hoat dong xét xtr. Qua do, khudn khd phap 1y bao dam ddc lap cta Tham phan
ngdy cang dugc hoan thién. Tuy nhién, sy hoan thién vé phap luat chua dong nghia véi viéc nguyén tic
nay dugc bao dam dﬁy du trén thuc té. Khoang cach giita quy dinh va thyc thi van ton tai, nhat 1a vé co ché
t6 chirc, quan 1y va cac diéu kién bao dam hoat dong xét xir, doi hoi tiép tuc duge dénh gia va hoan thién.

2.2.2. Mét s6 han ché trong bao dam tinh doc ldp cia Tham phan va nguyén nhdn

Bén canh nhitng két qua dat dugc, viéc bao dam tinh doc 1ap cua Tham phan van dit ra mot sd van de.

Thir nhdt, Diéu 11 Luat T6 chirc Toa 4n nhan dan nam 2024 da thiét 1ap rd hon cac co ché bao vé doc
1ap xét xtr, nhur cAm can thiép, bao vé quan diém xét xir trong qua trinh giai quyét vu 4n va quy dinh trach
nhiém ddi v6i hanh vi can thiép. Tuy nhién, can tiép tuc 1am rd cach nhan dién cac hinh thtc tic dong
gian tiép, co ché tiép nhan, xir 1y thong tin vé hanh vi can thiép va bao vé ngudi phan anh hodc nguoi bi
tac dong.

Thir hai, can tiép tuc hoan thién co ché quan 1y, phan cong va to chirc hoat dong ctia Toa an theo hudng
bao dam tt hon tinh doc 1ap xét xur. Trong diéu kién Chanh an dong thoi thyc hién chic ning quan ly
hanh chinh va t6 chic hoat dong ctia Toa an, cin bao dam hai hoa giita yéu cau quan Iy ndi bd va nguyén
tac doc 1ap ciia Hoi dong xét xir trong timg vu an (T6 Van Hoa, 2014; Nguyén Thi Hong Nhung & Nguyén
Minh Canh, 2025).

Thir ba, hiéu qua tham gia xét xtr cia Hoi tham nhan dan can tiép tuc dugce déanh gia. Mic du phép luat
quy dinh Hoi thim ngang quyén véi Tham phéan khi xét xtr, nhung cac yéu té nhu trinh d6 phap luat, thoi
gian nghién ctu ho so va tinh kiém nhiém c6 thé anh huong dén viéc thuc hién dﬁy du vai tro doc lap cua
Hoi thim. Do d0, cin c6 thém sé liéu va nghién ctru thuc nghiém dé danh gia van dé nay.

Thir tu, cac diéu kién bao dam hoat dong nghé nghiép ctia Tham phan can tiép tuc dugc quan tam.
Tién lwong, ché do dai ngd, didu kién 1am viéc, khéi luong cong viée va co ché bao vé Tham phan, than
nhan trong cic vu an phirc tap c6 thé tic dong dén tam 1y nghé nghiép, ban linh xét xr va kha ning
chdng chiu trude cac strc ép bén ngoai. Viéc danh gia cac diéu kién nay can dya trén sb lidu va khao sat
thyuc tién cap nhat.

Ngoai ra, ap luc tur truyén thong va du luan xa hoi, dac biét trén mang xa hoi, ngay cang dat ra thach
thirc d6i voi doc 1ap xét xir. Giam sat xa hoi 1a can thiét dé bao dam minh bach tu phap, nhung nhing binh
luan hoac strc €p qua muc trudce khi c6 phan quyét c6 thé tac dong dén nguoi tién hanh td tung. Vi vay, can
bao dam sy can bang gitra minh bach, giam sat xa hoi va yéu cau bao vé Tham phan truéec moi hinh thirc
can thiép truc tiép hodc gian tiép (United Nations, 1985; United Nations Human Rights Committee, 2007).

Céc van dé néu trén c6 thé dugc nhin nhan tir 3 nhém nguyén nhan chi yéu: (i) mot sé co ché bao dam
tinh doc 1ap van can tiép tuc cu thé hoa trong to chire thuc hién; (i1) co ché quan ly, phan cong cong viéc
va diéu kién nghé nghiép cua Tham phan, Hoi tham can tiép tuc dugc hoan thién; va (iii) nhan thirc vé ranh
gi61 gilia giam sat hgp phap véi su can thiép vao hoat dong xét xtir chua phai ltic nao ciing dugc nhén dién
day du. Nhitng nguyén nhan nay c6 mdi lién hé chit ché va dit ra yéu cau tiép tuc hoan thién phap luat, tb

chtrc va diéu kién bao dam thyc hién quyén tu phap.
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2.3. Mjt sé gidi phdp bio dim nguyén tic djc Igp ciia Thim phdn & Vigt Nam

Viéc bao dam nguyén tic doc 14p cua Thadm phan can duoc trién khai ddng bo thong qua nhidu giai
phap, bao gom:

Thit nhdt, tiép tuc hoan thién phép ludt vé bdao dam tinh déc ldp ciia Tham phan.

Trén tinh than Nghi quyét 6 27-NQ/TW, can tiép tuc ra soat, hoan thién Luat T6 chtrc Toa an nhan dan
niam 2024 (sira ddi, bd sung nam 2025) va cac ludt to tung nham bao dam théng nhét, ddng bo trong thuc
hién nguyén tic Tham phan, Hoi tham xét xtr doc lap va chi tuan theo phap luat. Béng thoi, can hoan thién
co ché bao vé Tham phan va quy dinh rd trach nhiém d6i voi cac hanh vi can thi¢p trai phap lut vao hoat
dong xét xir (Ban Chap hanh Trung wong Pang, 2022; T6 Van Hoa, 2014).

Thir hai, hodn thién t6 chirc va hoat dong cua Toa an theo huong bao dam 16t hon déc ldp xét xur.

Can phan dinh rd hon gitra quan 1y hanh chinh va hoat dong xét xir, ddng thoi bao dam cong khai, minh
bach trong phén cong giai quyét vu an. Hoat dong hudng dan nghiép vu, tong két thyuc tidn va phat trién an
1¢ can hd trg thong nhit ap dung phap luat nhung khong dnh huéng dén quyén doc lap cua Hoi dong xét
XUr trong tig vu 4n (Ban Chap hanh Trung wong Pang, 2022; United Nations, 1985).

Thir ba, xdy dung di ngii Tham phdn va Hgi tham ddp ieng yéu cau cdi cach ti phdp.

Can tiép tuc hoan thién co ché tuyén chon, bd nhiém, dao tao, boi dudng va danh gia Tham phan dua
trén ning luc chuyén mon, ban linh nghé nghiép va pham chat dao dirc. P6i voi Hoi tham, can ting cuong
kién thtrc phap luat, k¥ nang xét xtr va tirng budc nang cao tinh chuyén nghiép, qua dé bao dam thuc chat
vai trd doc 1ap ciia Hoi tham trong xét xtr (Ban Chap hanh Trung wong Pang, 2022; Nguyén Thi Hong
Nhung & Nguyén Minh Canh, 2025).

Thit tu, tang cwong cdc diéu kién bao dam hoat déng nghé nghiép ciia Tham phdn.

Can tiép tuc cai thién co s& vat chat, nguén nhan luc, chuyén ddi s6, ché do, chinh sach va diéu kién
lam viéc cia Tham phan. Dong thoi, can hoan thién co ché bao vé Tham phan, nhét 1a khi giai quyét cac vu
an phtec tap, dé ho c6 thé thuc hién nhiém vu mot cach khach quan, doc 1ap va dung phap luat (Ban Chap
hanh Trung wong Pang, 2022; United Nations, 1985).

Thir nam, ndng cao nhdn thirc xa hgi vé déc lap cua Tl héam phan.

Can tang cuong nhan thirc vé nguyén tic Tham phan, Hoi tham xét xir doc 1ap va chi tuan theo phap
luat, dong thoi phat huy vai tro giam sat cia cac co quan, to chire, Nhan dan va bao chi. Tuy nhién, hoat
dong giam sat, phan anh va thong tin phai tuan thu phap luat, khong tr¢ thanh sy chi dao, gay suc ép hoac
can thi€p vao qua trinh xét xur.

Viéc thyc hién dong bo cac giai phap trén, phit hop véi dinh hudng cia Nghi quyét s6 27-NQ/TW, s&
g6p phan bao dam tbt hon doc 1ap caa Thim phén, nang cao hiéu qua thuc hién quyén tu phap va cang ¢b
niém tin cua Nhan dan ddi véi hoat dong xét x.

3. Két luén

DPoc 1ap caa Tham phéan 1a nguyén tic hién dinh, c6 ¥ nghia nén tang déi v6i bao dam cong 1y va
quyén tu phap. Mic du phap luat di ting bude hoan thién cac co ché bao dam, thyc tién van dit ra yéu
ciu tiép tuc d6i mai to chtre va hoat dong cua Toa an, nang cao chét luong, diéu kién nghé nghiép cua
Tham phan va ngin ngira moi su can thiép khong thich dang vao xét xu. Pay 1a yéu cau quan trong dé
xay dung nén tu phap chuyén nghiép, hién dai, cong bang, liém chinh trong Nha nuéc phap quyén xi
héi chu nghia Viét Nam =
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