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Tém tit:

Piéu 136 Bé ludt Hinh sw nam 2015 (duoc sia doi, bo sung nam 2017) quy dinh trach nhiém hinh su
doi véi hanh vi ¢é y gdy thwong tich hodc gdy ton hai cho sitc khée ciia nguoi khéic do vweot qud mire can
thiét khi bdt giit nguwoi pham téi. Tuy nhién, viéc dp dung diéu ludt nay van con nhiéu vieong mdc do chwa
thong nhdt trong cach hiéu va vin dung phdp ludt. Bai viét sir dung phwong phdp nghién ciru dinh tinh
théng qua phan tich, tong hop, so sanh phép ludt va nghién civu vy dn dién hinh dé lam ré nhitng bt cdp
trong dp dung Diéu 136. Két qua nghién ciru cho thdy, s thiéu thong nhat trong viéc xdc dinh khdi niém
"nguwoi pham t0i" va phdn biét pham vi ap dung giita DPiéu 134 véi Piéu 136 Bo ludt Hinh su. Trén co sé
dé, bai viét dé xudt mét s6 kién nghi nham hoan thién quy dinh phdp ludt va bdo dam dp dung thong nhat
Piéu 136 trong thuc tién.

Tir khéa: co y gdy thirong tich, ton hai sicc khée, vieot qud giGi han phong vé chinh déang, bdt giit nguoi
pham 91, vuot qua murc can thiét, Bé ludt Hinh sw

Challenges in applying Article 136 of the 2015 Criminal Code and
recommendations for legal reform

Abstract:

Article 136 of Vietnam'’s 2015 Criminal Code, as amended in 2017, establishes criminal liability for
intentionally causing bodily injury or harm to another person’s health by exceeding the necessary limits
when apprehending an offender. However, its practical application remains inconsistent because of
differing interpretations of relevant legal concepts. This study employs qualitative methods, including legal
analysis, synthesis, comparative analysis, and case studies, to examine difficulties in applying Article 136.
The findings reveal inconsistencies in interpreting the term “offender” and in distinguishing the scope of
application between Articles 134 and 136 of the Criminal Code. Based on these findings, the study proposes
recommendations to clarify the relevant legal concepts, improve the statutory framework, and promote more
consistent application of Article 136 in judicial practice.

Keywords: intentional bodily injury, harm to health, exceeding the limits of legitimate defense, apprehension

of an offender, exceeding the necessary limits, Criminal Code
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1. Dit van dé

Trong nhiing nam gﬁn day, toi pham xam pham s¢ hitu, dac biét 1a tdi trom cép tai san, chiém ty 1€
dang ké trong co cu toi pham vé trat tu x4 hoi ¢ Viét Nam. Theo s liéu cia Bo Cong an, nam 2025,
to1 trom cép tai san chiém 25,82% téng sb vu pham toi vé trat tu x3 hoi, trong khi toi ) y gdy thuong
tich chiém 19,23% (B6 Cong an, 2025). Trong thuc tién, khi phat hién va truy dudi nguoi dang thuc
hién hanh vi pham t6i, nguoi dan c6 thé phai sir dung vii luc dé khéng ché, bat giir. Trudng hop vii
lyc duge st dung vugt qua mirc can thiét va gay thuong tich cho ngudi bi bét giir dat ra yéu ciu xac
dinh ranh gidi gitia quyén bat gitr nguoi pham tgi va trach nhiém hinh sy cua ngudi thuc hién hanh
vi bit gitr.

Nhim bao dam su cin bing giita yéu cau dau tranh phong, chdng t6i pham va bao vé quyén con nguoi,
BLHS nim 2015 (dugc stra ddi, bd sung nam 2017) quy dinh tai Diéu 136 vé toi ¢d ¥ gdy thuong tich hodc
gay ton hai cho sirc khoe ctia ngudi khac do vuot qua mirc can thiét khi bat giir nguoi pham t6i (Qudc hoi,
2015a, 2017). Quy dinh nay 1a co sé phéap 1y dé phan dinh hanh vi st dung vii lyc duge phap lut cho phép
voi hanh vi vugt qua gidi han phai chiu trach nhiém hinh sy. Tuy nhién, viéc xac dinh thé nao la “nguoi
pham t9i”, thé ndo 1a “mirc can thiét” va can clr phan biét Dicu 136 véi Dicu 134 BLHS van c6 thé phat
sinh cach hiéu khac nhau trong thyc tién ap dung.

Céac nghién ctru hién c6 dd dé cap dén diéu kién gay thiét hai trong khi bat giit ngudi pham t6i, gidi han
str dung vii luc va ky nang danh gia cac vu an c6 yéu té phong vé chinh dang (Hoang Ha Bich Diép, 2024;
Pham Minh D6, 2024). Tuy nhién, viéc nghién ctru chuyén biét Diéu 136 BLHS trong mdi quan hé véi
Diéu 24 BLHS va nguyén tic suy doan vo tdi tai Didu 13 BLTTHS van con han ché. Dic biét, cach hiéu
khai niém “ngudi pham t9i” trong trudng hop nguodi bi bat dang thuc hién hanh vi co dAu hiéu toi pham
nhung chua c6 ban an két toi c6 hiéu luc phap luit 1a vin dé can tiép tuc lam rd. Day ciing 1 vin d& ¢6 ¥
nghia déi vé6i viée lwa chon 4p dung Diéu 134 hay Piéu 136 BLHS trong cac vu an phat sinh tir hoat dong
bét giit nguoi pham toi qua tang.

Tir nhitng van dé trén, bai viét phéan tich Piéu 136 BLHS trong mbi lién hé v6i Diéu 24 BLHS va cac
quy dinh c6 lién quan cia BLTTHS; ddng thoi nghién ctru mot vu an dién hinh dé nhan dién nhirng vudng
mic trong thuc tién ap dung. Trén co s& do, bai viét dé xuit mot sb kién nghi nhdm 1am rd ndi ham cua
quy dinh, bao dam sy théng nhat giira phap luat hinh su va phéap luat t6 tung hinh sy khi xu 1y trudng hop
gay thuong tich do vurot qua muc can thiét trong khi bat giit ngudi pham toi.

2. Phwong phap nghién ciru

Bai viét st dung phuong phép nghién ciru dinh tinh, tap trung phén tich cdc quy dinh cia BLHS nim
2015 (dugc stra d6i, bo sung nam 2017), BLTTHS nam 2015 va cac tai liéu co lién quan. Phuong phéap
phén tich va tong hop duoc str dung dé 1am rd nodi dung, diéu kién ap dung Piéu 24 va Diéu 136 BLHS;
phuong phap so sanh duoc st dung dé dbi chiéu cach str dung khai niém “nguoi pham t6i” trong BLHS
v6i nguyén tic suy doan vo toi va quy dinh vé bit ngudi pham tdi qué tang trong BLTTHS. Bén canh do,
nghién ctru 4p dung phuong phap nghién ciru tinh hudng (case study) ddi v6i Ban an s6 145/2024/HS-ST
ctia Toa an Nhéan dan thanh phd Hai Duong va Ban an s6 27/2025/HS-PT ctia Toa an Nhan dan tinh Hai
Duong dé danh gia cach thirc 4p dung Diéu 136 BLHS trong thuc tién xét xtr (Toa an Nhan dan thanh phd
Hai Duong, 2024; Toa an Nhan dan tinh Hai Duong, 2025).
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3. Két qua va thio luan két qua nghién ctru

3.1. Déu hiéu ciia tdi cé ¥ gdy thwong tich hodc gdy ton hai cho sirc khée ciia ngwoi khdc do viwot qud
mikc cdn thiét khi bét giit ngwoi pham t9i

Diéu 136 B6 luat Hinh sy (BLHS) nim 2015 quy dinh toi ¢b y gdy thuong tich hodc gy ton hai cho
strc khoe cua ngudi khac do vuot qua gigi han phong vé chinh dang hodc vuot qua mirc can thiét khi bét
gift nguoi pham toi. Trong pham vi nghién ctru cua bai viét, tac gia tap trung phan tich trudong hop c¢d y
gay thuong tich hodc gdy tén hai cho sirc khoe cua ngudi khac do viot qua mire can thiét khi bit gitr ngudi
pham t0i. Pay la truong hop hanh vi gay thiét hai dugc thyc hién trong bdi canh nguoi thye hién cdé muc
dich bat gitr ngudi pham toi, nhung mutc do sir dung vii lyc dd vuot ra ngoai gidi han can thiét ma phap
luat cho phép. So véi toi ¢ y gy thuong tich hodc gy ton hai cho stc khoe ciia nguoi khac quy dinh tai
Diéu 134 BLHS, Diéu 136 c6 chinh sach xir Iy nhe hon, thé hién su phan hoa trach nhiém hinh su dua trén
muc dich va hoan canh thuc hién hanh vi (Quéc hoi, 2015a, 2017).

Vé khach thé cua toi pham, hanh vi quy dinh tai Diéu 136 xam pham quyén duoc bao vé vé strc khoe
ctia con nguoi. Tuy nhién, diém dic thu cua toi pham nay 1a hanh vi gdy thiét hai xay ra trong qua trinh
thuc hién mot hanh vi ma vé nguyén tic phap luat cho phép, d6 1a bat giit ngudi pham tdi. Vi vay, viéc xac
dinh trach nhiém hinh sy khong thé chi can ¢t vao hau qua thuong tich ma phai dat hanh vi gay thiét hai
trong toan bo hoan canh ciia viée bat gitr.

Vé mit khach quan, trudc hét phai c6 hanh vi ¢b ¥ gay thuong tich hodc gay ton hai cho sirc khoe ctia
ngudi khic. Hanh vi nay duoc thé hién thong qua viéc nguoi bat giit s dung vil luc tac dong 1én co thé
ngudi bi bét giir va gdy ra thuong tich hodc ton hai strc khoe. Theo Dicu 136 BLHS, trach nhiém hinh sy
duoc dat ra khi ty 1¢ ton thuong co thé cua nguoi bi hai dat ttr 31% tro 1€n hodc thudc cac truong hop khac
dugc didu luat quy dinh (Qudc hoi, 2015a, 2017). Nhu vay, hau qua thuong tich 14 d4u hiéu can thiét dé
xac dinh trach nhiém hinh sy theo Diéu 136. Tuy nhién, mirc d6 thuong tich khong phai 1a cin ctr duy nhat
dé xac dinh hanh vi ¢6 vuot qua muc can thiét hay khong; van dé nay phai duoc danh gia trong méi quan
hé véi tinh chat va mac do can thiét cua viée su dung vii lyc khi bét gitr.

Déu hiéu c6 ¥ nghia quyét dinh dé phan biét truong hop thudc Pidu 136 voi hanh vi ¢ y giy thuong
tich thong thuong tai Didu 134 BLHS 1a hanh vi gdy thuong tich phai dién ra trong khi bat gitt ngudi pham
toi. Pidu 24 BLHS quy dinh, hanh vi cia ngudi vi dé bét gitr ngudi thyc hién hanh vi pham t6i ma khong
con cach nao khac budc phai sir dung vii luc can thiét gay thiét hai cho ngudi bi bat giit thi khong phai 1a
t6i pham; truong hop gy thiét hai do st dung vii luc rd rang vuot qua murc can thiét thi ngudi gy thiét
hai phai chiu trach nhiém hinh su (Qudc hoi, 2015a). Quy dinh nay cho thiy phéap luét thira nhan quyén sir
dung vii lyc trong qua trinh bat gilt, nhung quyén nay chi dugc thuc hién khi khong con cach nao khéac va
trong muc do can thiét dé dat duoc muc dich bat gitr.

Tu do, “vuot qua muc can thiét khi bat gilt nguodi pham t9i” co thé duoc xem 1a dau hiéu trung tam
trong viéc xac dinh trach nhi¢ém hinh sy theo Diéu 136. BLHS hién hanh chua dua ra tiéu chi cu thé dé
dinh luong thé nao 1a “muc can thiét”. Tuy nhién, tu Diéu 24 BLHS c¢6 thé xac dinh viéc st dung vii lyc
chi duoc phap luat cho phép trong pham vi can thiét nham khdng ché, ngin chin viéc bo trén hodc su
chdng tra cuia nguoi bi bat gitr. Khi nguoi bat giit sir dung vil lyrc ¢6 tinh chat, cuong d6 hodc muc do gy

thiét hai ro rang vugt qua yéu cau thyc té cua viée bét gilt, hanh vi @6 khong con thude truong hop loai trur
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trach nhiém hinh su. Viéc danh gia khong nén chi dya vao ty 1é thwong tich ma cin xem xét tong thé murc
do chéng tra ciia nguoi bi bat; twong quan lyc luong gitta cac bén; cong cu, phuong tién dugc st dung;
kha ning bo trén hodc tiép tuc gdy nguy hiém; thoi gian, dia diém xay ra viéc bat giir va kha ning Iya chon
bién phap khac it gy thiét hai hon (Pham Minh D6, 2024).

Vé mit chu quan, ngudi thyc hién hanh vi nhan thirec duoc viéc sir dung vii luc ¢ kha nang gay thuong
tich hodc gy ton hai strc khoe cho ngudi bi bat gitt nhung van thuc hién hanh vi. Tuy nhién, muc dich ban
dau cua viée sir dung vii luc phai gan vai viée bt gitt nguoi pham toi. Day 12 yéu té cAn duoc xem xét khi
phén biét Diéu 136 véi Diéu 134 BLHS. Néu viéc gdy thuong tich xuét phat tir mau thuan ca nhan, tra thu
hodc mot muc dich khac khong gin véi yéu cau bat giir thi khong thudc truong hop quy dinh tai Didu 136.
Nguoc lai, néu viée st dung vii lyc nham khéng ché, ngan chan sy bd tron hodc dua nguoi thyc hién hanh
vi pham t0i dén co quan cé tham quyén nhung muc vii lyc dugce st dung rd rang vugt qua muc can thiét
thi c6 co s& xem xét trach nhiém hinh sy theo Diéu 136.

V& chu thé, toi pham duogc thuc hién bdi nguoi ¢6 nang luc trach nhi€ém hinh sy va dat do tudi chiu
trach nhiém hinh su theo quy dinh cia BLHS. Chu thé ctia toi pham khong nhat thiét phai 1a ngudi ¢6 tham
quyén tién hanh bat gii theo chirc trach, nhiém vu. Biéu 111 BLTTHS cho phép bat ky ngudi ndo ciing c6
quyén bét va giai ngay ngudi pham ti qua tang dén co quan c6 tham quyén (Qudc hoi, 2015b). Do do, ca
nhan thuc hién quyén bat nguodi pham toi qua tang nhung sir dung vii lyc vuot qua muc can thiét va dap
tg cac du hiéu ctia Piéu 136 ciing c6 thé trd thanh chii thé ciia toi pham nay.

Nhu vay, dé xac dinh hanh vi thudc truong hop ¢ y gdy thuong tich hodc gy ton hai cho strc khoe
ctiia nguoi khac do vuot qua muc can thiét khi bat gitr ngudi pham tdi, cin xem xét dong thoi 3 yéu td
c6 mdi quan hé chit ché: (i) ¢6 cian cir cho viée bat gilt ngudi dang thuce hién hanh vi pham toi; (ii) viéc
st dung vii luc nham phuc vu truc tiép cho muc dich bét gilr; va (iii) mc do vii luc dugc st dung rod
rang vugt qua muc cén thiét va gay thuong tich hodc ton hai stc khoe dat mirc luat dinh. Viéc thiéu mot
trong cac yéu t nay co thé dan dén viéc hanh vi phai dugc danh gia theo mot can cir phap 1y khac thay
vi Diéu 136 BLHS.

3.2. Mt s6 vwong mic trong qud trinh gidi quyét vu dn

Trong thyc tién, viéc xac dinh quyén bat giit nguoi pham tdi qua tang trudc hét doi hoi danh gia hanh
vi cia nguoi bi bét c6 d4u hiéu cua toi pham hay khong. Ddi voi toi trom cép tai san, trach nhiém hinh sy
phu thudc vao gid tri tai san va cac truong hop luat dinh tai Diéu 173 BLHS; dong thoi can tinh dén céc
quy dinh vé cac giai doan thyc hién ti pham, trong d6 c6 pham tdi chua dat (Quéc hoi, 2015a, 2017). Do
d6, c6 thé phat sinh truong hop mot ngudi da thuc hién hanh vi nhdm chiém doat tai san nhung chua chiém
doat dugc do bi phat hién va bo chay; nguoi dan truy dudi, str dung vii luc dé bét giit va gay thuong tich
cho ngudi d6. Van dé phap 1y dit ra 1a hanh vi gdy thuong tich trong tinh hudng nay phai dugc xem xét
theo Piéu 134 hay Piéu 136 BLHS.

Vudng méc néu trén duoc thé hién trong vu an dugc xét xuir theo Ban an sb6 145/2024/HS-ST cta Toa an
nhan dan thanh phé Hai Duong va Ban an s 27/2025/HS-PT ciia Toa 4n nhan dan tinh Hai Duong. Theo
ndi dung vu an, D ¢6 hanh vi cdy mé ctra 6 td voi muc dich trom cz“ip tai san. Khi bi H phat hién va truy
h6, D bo chay; H dung gay bong chay bang kim loai truy dudi dé bat giir va da danh D, gy ton thuong co
thé 59%. Co quan diéu tra va Vién kiém sat truy t6 H vé toi c¢6 ¥ gdy thuong tich theo Diéu 134 BLHS.
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Tuy nhién, Toa 4n xac dinh hanh vi cia H phat sinh trong qua trinh truy bit D dé giao cho co quan cong
an va tuyén H pham toi ¢ y gdy thuong tich do vuot qua muc can thiét khi bat giit nguoi pham toi theo
Diéu 136 BLHS, véi hinh phat 36 thang cai tao khong giam giit (Toa 4n Nhan dan thanh phd Hai Duong,
2024; Toa an Nhan dan tinh Hai Duong, 2025).

Ttr dién bién vu 4n c6 thé thiy diém mau chdt ndm ¢ viéc danh gia hanh vi ctia D tai thoi diém bi truy
bat. D chua chiém doat dugc tai san, nhung viéc khong thyc hién dugc dén cing xuét phat tir nguyén nhan
ngoai y muén do bi phat hién. Trén co sé cac quy dinh vé pham t0i chua dat, Toa an xac dinh D dang thuc
hién hanh vi pham toi; viéc H truy du6i nham bt giit D dé giao cho co quan cong an vi vy thudc bdi canh
bét giir ngudi pham toi. Tuy nhién, mirc do vii luc ma H sir dung duoc xac dinh 14 vugt qua mirc can thiét
nén 1am phat sinh trach nhiém hinh su theo Diéu 136 BLHS (Qudc hoi, 2015a; Toa an Nhan dan thanh phd
Hai Duong, 2024; Toa 4n Nhén dan tinh Hai Duong, 2025). Cach giai quyét nay dong thoi cho thdy muc
dich ctia nguoi sir dung vil lyre va hoan canh phat sinh hanh vi 1a nhimng yéu t6 can dugc xem xét khi phan
biét Pidu 134 voi Diéu 136 BLHS.

Vu an cho théy su khac biét trong quan diém phap ly gitra co quan diéu tra, Vién kiém sat va Toa an
vé viéc lya chon ti danh. Sy khac biét nay gén truc tiép voi cach xac dinh tu cach cua nguoi bi truy bét
khi hanh vi chiém doat tai san chwa hoan thanh. Néu khai niém “ngudi pham t6i” trong Diéu 24 va Diéu
136 BLHS khong duoc giai thich théng nhat, viéc ap dung phap lut c¢6 thé phu thudc dang ké vao cach
danh gia ctia timg co quan tién hanh té tung. Pay 1a co s¢ thyc tién cho thiy, can c¢6 hudng dan cu thé hon
vé pham vi 4p dung Didu 136 BLHS d6i véi truong hop ngudi bi bit dang & giai doan pham t6i chwa dat.

3.3. Kién nghi

Tt nhitng vudng méc vé 1y luén va thuc tién néu trén, bai viét dé xuit mot sé kién nghi.

Thir nhdt, can c6 hudng dan thong nhit vé khai niém “ngudi pham t6i” trong Diéu 24 va Diéu 136
BLHS theo huéng bao gdm ngudi dang thuc hién hanh vi ¢6 ddu hiéu toi pham thudc truong hop phap luat
cho phép bat giir, ké ca khi toi pham dang & giai doan chua dat. Cach giai thich nay can dugc dit trong
mdi quan hé voi Didu 111 BLTTHS va khong dong nhat viéc xac dinh cin cr bt giit voi viée xac dinh mot
nguoi “co to1” theo ban an co6 hiéu luc phap luét.

Thit hai, cin hudng din rd cac tidu chi phan biét Diéu 134 va Piéu 136 BLHS. Bén canh hau qua
thuong tich, co quan tién hanh té tung can danh gia muc dich str dung vil luc, dién bién cua viée truy dudi,
bat gilr, muc do chéng tra, twong quan luc luong, cong cu dugc st dung va kha nang Iya chon bién phap
khac it gay thiét hai hon. Truong hop hanh vi gdy thuong tich phat sinh tryuc tiép tir muc dich khng ché,
bét giit ngudi dang thyc hién hanh vi pham t6i dé giao cho co quan c6 tham quyén thi trude hét phai duoc
xem xé&t trong pham vi biéu 136 BLHS; viéc xac dinh trach nhiém hinh sy phai can ctr vao muc do can
thiét cua vii luc trong hoan canh cu thé (Pham Minh D6, 2024).

Thir ba, can c¢6 huéng dan cu thé vé viéc ap dung Piéu 136 BLHS dbi voi cac truong hop bat ngudi
pham t6i qua tang theo Diéu 111 va bat nguoi dang bi truy ni theo Diéu 112 BLTTHS (Qudc hoi, 2015b).
Déi voi truong hop nguoi bi bat dang & giai doan pham tdi chua dat, huéng dan can 1am rd cin cir dé co
quan tién hanh té tung danh gia hanh vi khach quan cta ngudi b bt tai thoi diém xay ra su viéc ma khong
lam thay d6i noi dung ctia nguyén tic suy doan vo tdi. Viéc hoan thién theo huéng nay s& gop phan han

ché cach hiéu khac nhau va nang cao tinh thong nhat trong ap dung phap lut.
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4. Két ludn

Piéu 136 BLHS niam 2015 (dwoc stra doi, bd sung nim 2017) cd y nghia trong viéc can bang giita yéu
ciu dau tranh phong, chdng t6i pham va bao vé quyén vé tinh mang, sirc khoe ctia nguoi bi bat giir. Tuy
nhién, viéc ap dung diéu luat nay con dit ra nhitng vain dé can lam rd, dic biét 1a cach hiéu khai niém
“ngudi pham t6i”, viée xtr Iy trudng hop nguoi bi bit dang & giai doan pham tdi chua dat va cin cir phan
biét Didu 134 voi Diéu 136 BLHS.

Qua phan tich quy dinh cia BLHS, BLTTHS va vu 4n dién hinh, bai viét cho thiy sy thiéu rd rang trong
cach hiéu cac khai niém va diéu kién ap dung c6 thé din dén quan diém xu 1y khac nhau giira cac co quan
tién hanh t6 tung. Vi vy, can sém c6 huéng dan théng nhat vé pham vi ciia khai niém “ngudi pham toi”,
tiéu chi danh gid mirc vii lyc can thiét va can ctr phan biét Dicu 134 voi Didu 136 BLHS. Nhing hudng
dan nay s& gop phan bao dam tinh thong nhat trong ap dung phap luat, dong thoi bao vé hop 1y quyén cua

nguoi tham gia bat giit nguoi pham ti va quyén, loi ich hop phap ctia nguoi bi bét gitr m
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