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Tém tit:

Thi trwong nén tang sé van hanh theo nhitng quy ludt kinh té khéc biét can ban so véi thi trieong truyén
théng: cdu triic da phia, hiéu itng mang lwdi va vai tro trung tdm cia dit liéu. Trong khi d6, co ché kiém sodt
tdp trung kinh té cuia Ludt Canh tranh nam 2018 va Nghi dinh $6 35/2020/ND-CP van dua trén cac chi dau
dinh lwong mang tinh két qua - thi phan, doanh thu, tong tdi san, gid tri giao dich. Khodng cdch gitta hai hé
quy chiéu nay khién mét b phdn déang ké giao dich cé nguy co han ché canh tranh nam ngoai pham vi kiém
sodt ciia co quan canh tranh. Tir d6, tdc gia dé xudt ludn diém: tiéu chi phdp Iy cot 16i dé nhéan dién va danh
gid tGp trung kinh té trén thi triong nén tang sé can chuyén dich tir “thi phan” sang “khd nang kiém sodt”
doi véi div liéu va cira ngé tiép cdan ngueoi ding. Trén co sé do, bai viét kién nghi 4 nhém gidi phdp tiép tuc
hoan thién phap ludt canh tranh Viét Nam.

Tir khéa: tdp trung kinh té, nén tang sé, phdp ludt canh tranh, nguong théng bdo, kiém sodt dir liéu

Control of economic concentration in digital platform markets under
Vietnamese competition law

Abstract:

Digital platform markets operate under economic characteristics fundamentally different from traditional
markets, including multi-sided structures, network effects, and the central role of data. However, merger
control under Vietnam s 2018 Competition Law and Decree No. 35/2020/ND-CP continues to rely primarily on
outcome-based quantitative indicators such as market share, turnover, total assets, and transaction value. This
mismatch may leave potentially anticompetitive platform transactions outside effective regulatory scrutiny.
The study argues that the core legal criterion for identifying and assessing economic concentration in digital
platform markets should shift from market share toward the ability to control data and gateways to user access.
On this basis, it proposes four groups of recommendations for further improving Vietnamese competition law.
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1. Pit van dé

Trong mdt thap nién tré lai day, mé hinh kinh doanh nén tang sb (digital platform) da tré thanh céu
tric to chire thi truong phé bién trong nhiéu linh vuc cia nén kinh té Viét Nam, tir thuong mai dién tu, goi
xe cong nghg, trung gian thanh toan cho dén quang céo truc tuyén. Dic trung ctia mé hinh nay 1a doanh
nghiép khong tryc tiép san xuat hang hoa hay cung mg dich vu cudi cting, ma van hanh mét ha tang giao
dich két nbi nhiéu nhom chu thé doc 1ap va thiét 1ap quy tic chi phdi quan hé giita cic nhom do.!

Su chuyén dich nay dat ra thach thtc truc dién ddi voi phap luat canh tranh. Luat Canh tranh nam 2018
da chuyén tir co ché kiém soat tap trung kinh té dya trén ngudng thi phan cimg sang co ché danh gia tac
dong han ché canh tranh mot cach dang ké.2 Tuy nhién, hé tiéu chi nhan dién va danh gia van lay thi phan,
doanh thu va tong tai san lam chi dau trung tdm ciia quyén lyc thi truong. Nhitng chi ddu nay gia dinh
mot thi trudng mot phia, ¢ gia ca rd rang va ranh gidi on dinh - gia dinh phan 16n khong con dung trén
thi truong nén tang so.

Bai viét bao vé luan diém: Trén thi truong nén tang sd, tiéu chi phap 1y trung tam dé nhan dién va danh
gi4 tap trung kinh té can chuyén dich tir “thi phan” chi ddu mang tinh két qua, tinh va phu thudc vao viéc
xac dinh thi truong lién quan sang “kha ning kiém soat” d6i véi dir liéu va cira ngd tiép can nguoi dung.
Su chuyén dich nay khong doi hoi pha v kién tric ctia Luat Canh tranh nam 2018, boi Diéu 31 da dé ngo
tiéu chi mo vé “yéu té dic thu trong nganh, linh vic” va Diéu 33 khoan 3 trao cho Chinh phii thAm quyén
quy dinh ngudng thong bao; van dé 1a cac du dia nay chua dugc cu thé hoa.

2. Phwong phap nghién ciru

Bai viét két hop cach tiép can luat hoc thuc dinh va phan tich kinh té phap luat. Phan tich quy pham
gilr vai tro chu dao, [am ro tién dé 1y ludn an sau céc tiéu chi dinh lugng cua Luat Canh tranh nam 2018 va
Nghi dinh s6 35/2020/ND-CP; phan tich kinh té phap luat cung cap luan cr giai thich; phan tich vu viéc
va so sanh luat hoc ¢ pham vi minh hoa, tham chiéu. Nghién ctru gidi han ¢ khau nhan dién va danh gia
tap trung kinh té, chua khao sat dinh luong ho so thong bao.

3. Pic thu kinh té ciia thi treong nén tang sé va nhirng thach thirc ddi véi kiém soat tap trung
kinh té

3.1. Ciiu tricc da phia va hi¢u ieng mang lwéi

Nén tang s6 van hanh trén ciu trac thi truong da phia, trong d6 doanh nghiép phuc vu dong thdi nhiéu
nhém ngudi dung c6 nhu cau phu thudce 13n nhau, va quyét dinh vé gia déi v6i nhom nay anh hudng truc
tiép dén cau cua nhom kia.> Hé qua phap 1y 1a cdu truc gia thuong bat dbi ximg: mot phia duge cung cp
dich vy mién phi, doanh thu thu tir phia con lai. Khi mot phia ¢ gia bang khong, cic cong cu dinh luong
truyén thong nhu thi phan theo doanh thu hodc phép thir SSNIP tré nén thiéu chinh xéac, tham chi khong
thé ap dung.

Hiéu img mang ludi tryc tiép va gian tiép tao ra co ché tu cliing ¢6 quy mo: nén tang cang nhidu nguoi
dung thi gia tri d6i v6i mdi nguoi dung cang 16n, 1am gia ting chi phi chuyén doi va dan dén hién tuong
“thi truong nghiéng” (tipping).* Trong bdi canh d6, thi phan tai thoi diém tham dinh giao dich chi phan
anh trang thai qua khir, khong phan anh quy dao quyén lyc thi truong trong tuong lai - von moi 1a diéu ma
kiém soat tap trung kinh té can du lidu.

3.2. Dir liéu véi tw cdch nguén lwc canh tranh va rao cin gia nhip

Trén thi truong nén tang, dir licu nguoi dung vua la dau vao san xuat, vua la tai san chién lugc, vira
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la rao can gia nhap. Viéc tich ty dit li€u qua tap trung kinh té o thé tao ra loi thé ma dbi tha khong thé
sao chép trong thoi gian hop 1y, nhét 12 khi dit liéu c6 tinh doc nhét va duoc cap nhat lién tuc.’ Trong vu
Google/Fitbit, Uy ban chdu Au da x4c dinh viéc hop nhét dit liéu stc khoe véi dir liéu quang cdo co kha
ning cung cb vi tri théng linh, va chip thuan giao dich kém cam két vé phén tach dit liéu va duy tri kha
nang tuong tac.’

Diém dang luu y vé mat Iy luan 1a quyén lyc thi truong phét sinh tir dir liéu khong duoc biéu dat bang
thi phan. Mot doanh nghiép c6 thé nam giit thi phan khiém t6n trén thi trudng san pham lién quan nhung
lai kiém soat tap dir liéu co tinh quyét dinh ddi véi kha nang canh tranh cua toan nganh. Pay 1a diém ma
chi diu “thj phz‘in” boc 16 gidi han nhan thirc, va 1a can ci dé dé xuat “kha nang kiém soat” nhu mét chi
dau bd sung co tinh doc lap.

3.3. Chién lwgc mua lai doanh nghigp tiém ning

Mot dang giao dich dac thu cua kinh té nén tang 1a vi¢c doanh nghiép 16n mua lai cac doanh nghiép
khai nghiép c6 tiém ning d6i méi sang tao nhung chua tao ra doanh thu dang ké, nham loai bo ap luc canh
tranh trong tuong lai hodc thau tom cong nghé. Nghién ctru thuc nghiém cho thdy mot ty 1é dang ké giao
dich thudc dang nay din dén viéc ngimg phat trién san pham ctia bén bi mua lai.* Do doanh thu va tai san
ctia doanh nghiép muc tiéu thuong rat thip, gan nhu luén nam dudi moi ngudng thong bao xay dung theo
tiéu chi tai chinh. Day 1a biéu hién ré nét nhat ciia “khoang tréng thuc thi” (enforcement gap): phap luat
khong cdm nhiitng giao dich nay, nhung co quan canh tranh khong ¢ co hoi biét dén sy ton tai ctia ching
dé thdm dinh.

4. Thyc trang phap luit canh tranh Viét Nam vé kiém soat tip trung Kinh té trén thi truwomg nén
tang so

4.1. Nguwéng théng bdo tip trung kinh té

Theo Piéu 33 khoan 1 Luat Canh tranh nim 2018, doanh nghiép tham gia tap trung kinh té phai thong
bao dén Uy ban Canh tranh Qudc gia trude khi thuc hién néu thudc ngudng do Chinh phii quy dinh. Piéu
13 Nghi dinh s6 35/2020/ND-CP cuy thé hoa ngudng niy qua bon tiéu chi thay thé: tong tai san trén thi
truong Viét Nam tir 3.000 ty dong; tong doanh thu ban ra hodc doanh s6 mua vao tir 3.000 ty dong; gia tri
giao dich tir 1.000 ty dong; hodc thi phin két hop tir 20% trd 1én trén thi truong lién quan.”

Viéc bd sung tiéu chi gia tri giao dich 1a diém tién bo dang ghi nhén, tiém can xu huéng cua Dic va Ao.
Tuy nhién, thiét ké hién hanh con 3 han ché. Thir nhat, tiéu chi gia trj giao dich khong di kém diéu kién
vé mirc d6 hién dién thuc chét cia doanh nghiép muyc ti€u tai Viét Nam, dan dén nguy co vura bo lot giao
dich xuyén bién gidi co tac dong ndi dia, vira budc thong bao nhing giao dich khong cé lién hé dang ké.
Thir hai, ca 3 tiéu chi tai chinh déu do ludng quy mé hién tai chir khong do luong tiém ning canh tranh.
Thtr ba, ti€u chi thi phﬁn két hop phu thudc vao viéc xac dinh thi truong lién quan - khau khé khan nhat
d6i v6i nén tang sb.

4.2. Xdc dinh thi truwong lién quan

Diéu 9 Luat Canh tranh nam 2018 va cac Piéu 4 dén Diéu 7 Nghi dinh sé 35/2020/ND-CP xac dinh thi
truong lién quan dua trén kha nang thay thé vé dic tinh, muc dich st dung va gia ca, kém phép thir ting
gia nho nhung déng ké va kéo dai. Phwong phép niy van hanh tét trén thi trudng mot phia co gia tién té,
nhung gip 3 tré ngai trén thi truong nén tang.

Trd ngai thir nhét 1a dich vu mién phi: khi gid bang khong, khong thé dp dung phép thir ting gia theo
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ty 1& phan tram; kinh nghiém qudc té cho thdy, c6 thé thay bing phép thir suy giam chit luong, vdi bién sb
kiém dinh 1a mérc d6 bao vé dit liéu ca nhan, mat do quang cao hoac chit lugng thuat toan. Tro ngai thu
hai 1a tinh da phia: can quyét dinh xtr Iy nén tang nhu mot thi truong thdng nhat hay tach theo timg phia,
van d¢é timg gy tranh luan trong an 1¢ Ohio kién American Express. Tro ngai thir ba 1a hién tugng st dung
song song nhiéu nén tang (multi-homing) 1am md ranh gidi giita quan hé thay thé va quan hé bd sung.

Vu viéc Grab mua lai hoat dong kinh doanh ctia Uber tai thi truong Viét Nam la minh chtng thuc tién
cho nhitng kho khin néu trén: qua trinh diéu tra va xtr 1y da cho thdy sy thiéu thong nhat trong viéc xac
dinh thi treong lién quan va thi phan két hop ciia cac bén, va cudi ciing vu viée di khong dan dén két luan
vé hanh vi tap trung kinh té bi cam.

4.3. Tiéu chi danh gid tic dong han ché canh tranh

Diéu 31 Luat Canh tranh nam 2018 liét ké 7 yéu t6 danh gia tac dong hoic kha ning giy tic dong han
ché canh tranh mot cach dang Kké, trong do co thi phén két hop, mic dd tap trung thi trudng trude va sau
giao dich, loi thé canh tranh do tap trung kinh té mang lai, kha nang loai bo hoac ngan can doanh nghiép
khac gia nhap thi truong, va yéu td dic thi ciia nganh, linh vuye.

Hé tiéu chi nay vé nguyén tic du rong dé bao quét cac quan ngai dic thu ctia nén tang s, dic biét qua
khoan 4, khoan 6 va khoan 7. Van dé nim & tﬁng thi hanh: chua c6 hudng din nao cu thé hoa “lgi thé canh
tranh” thanh loi thé vé dit liéu, chwa c6 tiéu chi nhan dién “rao can gia nhap” dudi dang hiéu ing mang
ludi va chi phi chuyén ddi, va chua c6 chi dan vé viéc danh gia canh tranh tiém nang. Ddi chiéu voi Diéu
18 khoan 3a Luat Chéng han ché canh tranh ctua Pirc - diéu luat liét ké rd hiéu tng mang ludi, viée sir dung
song song nhiéu nén tang, chi phi chuyén ddi, loi thé quy mé va kha ning tiép can dir lidu - c6 thé thiy
khoang cach cua Viét Nam nim & mirc do cu thé ctua quy pham chir khong & triét Iy 1ap phép.

4.4. Thiam quyén va bi¢n phdp khic phuc

Luat Canh tranh nam 2018 quy dinh trinh ty tham dinh gém giai doan so bg 30 ngay va giai doan chinh
thire 90 ngdy, c6 thé gia han. Uy ban Canh tranh Qudc gia ra 1 trong 3 loai quyét dinh: duoc thuc hién,
duge thuc hién co6 diéu kién, hodc khong dugc thuc hién. Céc bién phap khic phuc tai biéu 42 chu yéu
mang tinh co cau - chia tach, ban lai mot phan von gop hodc tai san - trong khi cac bién phap hanh vi phu
hop v6i dic thu nén tang sé nhu bao dam kha ning twong tac, quyén di chuyén dir liéu, cam két khong
phan biét dbi xir trong xép hang hién thi lai chua duoc ghi nhan minh thi.

Pang cht ¥ hon, phéap luat hién hanh khong trao cho Uy ban Canh tranh Quéc gia tham quyén yéu cu
tham dinh d6i voi giao dich nim dudi ngudng théng bao. Py 1a khac biét can ban so véi xu hudng lap
phap qudc té va 1a nguyén nhan tryc tiép cuia khoang tréng thyc thi da phan tich tai muc 3.3.

5. Kién nghi hoan thién phap luat canh tranh Viét Nam

Thir nhat, can b sung mot ngudng thong bao dic thi cho doanh nghiép nén tang s6 vao Diéu 13 Nghi
dinh s6 35/2020/ND-CP, ciu tric theo hai didu kién dong thoi: (i) mot bén tham gia giao dich 1a doanh
nghiép cung cap dich vu nén tang trung gian sé co sb lugng ngudi ding hoat dong hang thang tai Viét Nam
dat mac do Chinh phu quy dinh; va (ii) giao dich c6 gia tri tr mdt mirc nhat dinh hodc doanh nghiép muc
tiéu hoat dong trong linh vuc ¢6 lién hé chirc ning v6i bén mua. Cach thiét ké nay thay chi diu doanh thu
béng chi dau pham vi kiém soat nguoi dung, qua d6 nhan dién duoc cac giao dich mua lai doanh nghiép
khoi nghiép; vé ky thuat 1ap phap, giai phap khong doi hoi stra d6i Luat Canh tranh nam 2018 vi Diéu 33
khoan 3 d uy quyén cho Chinh phu.

EIEITE Google Scholar B crossret |11



TAP CHi CONG THUONG - CAC KET QUA NGHIEN CUU KHOA HOC VA UNG DUNG CONG NGHE

Thi hai, cn trao cho Uy ban Canh tranh Qudc gia thim quyén yéu cau théng bao ddi voi giao dich
du6i ngudng khi c6 cin cir hop 1y cho ring giao dich c6 kha ning gay tac dong han ché canh tranh mot
cach dang ké. Thim quyén nay can duoc gidi han bang thoi hiéu rd rang ké tir ngay giao dich duoc cong
bb hodc hoan tat, nhim bao dam an toan phap 1y cho doanh nghiép; do lam phat sinh nghia vu méi, quy
dinh phai duoc bd sung & cap do luat.

Thit ba, cAn ban hanh vin ban huéng din cu thé héa Diéu 9 va Piéu 31 Luat Canh tranh nim 2018 theo
hudng dic thi hoa cho thi truong nén tang sd. Hudng dan nén bao gdm: phuong phap xac dinh thi truong
lién quan dbi voi dich vu c6 gia bang khong, chip nhan phép thir suy giam chét lugng nhu phuong phap
bd tro; tiéu chi nhan dién loi thé canh tranh phat sinh tir kha nang kiém soat dix liéu theo biéu 31 khoan
4; va chi dan danh gia hiéu mg mang lui, chi phi chuyén déi va canh tranh tiém nang khi 4p dung Piéu
31 khoan 6 va khoan 7.

Thir tu, cAn mé rong danh myc bién phap khéc phuc tai Diéu 42 Luat Canh tranh nam 2018 dé ghi nhian
nhom bién phap hanh vi phit hop véi dic thi nén tang, bao gdm nghia vu bao dam kha ning twong tac ky
thuat, nghia vu cho phép nguoi ding di chuyén dit lidu sang nén tang khac, nghia vu khong phan biét ddi
xir trong xép hang va hién thi, va nghia vu phan tach dir liéu giita cic mang kinh doanh. Kinh nghiém tir
vu Google/Fitbit cho thdy, nhém bién phap nay c6 thé hidu qua hon bién phap co cau trong viéc duy tri
céu triic canh tranh ma van giir hiéu qua kinh té cuia giao dich.

6. Két ludn

Kiém soat tap trung kinh té trén thi trudng nén tang sd 1a mot trong nhiing thach thirc khé khin nhat
cua phap luat canh tranh duong dai, boi nd doi hoi co quan thyc thi danh gia tac dong canh tranh trong
diéu kién thiéu ving nhiing chi ddu dinh luong quen thudc. Luat Canh tranh ndm 2018 va Nghi dinh s6
35/2020/ND-CP di x4c 1ap khung phép 1y c6 tinh mé, song mirc dd cu thé hoa chua twong ximg voi dic
thu cta thi truong nén tang.

Bai viét bao vé luan diém: thay vi tiép tuc gia ting d chinh xac ciia phép do thi phan, phap luat canh
tranh Viét Nam nén bd sung “kha ning kiém soat” ddi v6i dit liéu va cira ngd tiép can ngudi dung nhu mot
tiéu chi phap 1y doc 1ap trong ca khau nhan dién 1an khau danh gia tap trung kinh té. Cach tiép can nay
vira phit hop véi xu huéng 1ap phap qudc té, vira twong thich voi kién tric hién hanh ctia Luat Canh tranh
niam 2018. Quan trong hon, né nim bt diing ban chit cua quyén lyc thi truong trong nén kinh té s6, d6 1a:
quyén luc khong nim & khéi luong giao dich, ma nam & kha ning chi phéi didu kién tiép can thi truong
clia cac chu thé khac m
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