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Tém tit:

Ly thén la hién twong xa hgi pho bién tai Viét Nam nhung van nam ngoai pham vi diéu chinh ciia phdp ludt
thue dinh. Viéc khong ludt hoa ché dinh ly than khi xdy dung Ludt Hon nhdn va gia dinh nam 2014 dé lai
khodng trong phdp Iy vé thoi diém cham dirt ché d¢ tai san chung, trach nhiém lién déi vé nghia vu tai san,
suy dodn quan hé cha con va bdo vé bén yéu thé. Trén co sé ludt hoc so sanh theo hirdng tiép cdn chirc néng,
bai viét phan tich ban chat, chire ndng ciia ché dinh ly than va khdo sdat bén mé hinh diéu chinh tiéu biéu, tiv
d6 dé xudt mé hinh ly than hai tang phit hop véi diéu kién Viét Nam.

Tw khéa: Iy than, ly hon, Ludt Hon nhdn va gia dinh, ludt hoc so sanh, ché do tai san cua vor cho”‘ng

Legal separation in marriage and family law: A comparative study and
recommendations for improving Vietnamese law

Abstract:

Legal separation is a common social phenomenon in Vietnam but remains outside the scope of positive
law. The absence of a legal separation regime in the 2014 Law on Marriage and Family creates regulatory
gaps concerning the termination of the community property regime, joint liability for marital obligations,
the presumption of paternity, and protection of vulnerable spouses. Using a functional comparative-law
approach, this paper examines the nature and functions of legal separation and compares representative
regulatory models in France, Poland, Italy, the Philippines, and other jurisdictions. Based on these
findings, it proposes a two-tier model for Vietnam comprising consensual separation registered with
civil-status authorities and judicial separation where disputes arise or only one spouse requests separation.
The proposed framework would improve legal certainty, protect vulnerable parties, and better regulate
pre-divorce family relationships.

Keywords: legal separation, divorce, Law on Marriage and Family, comparative law, matrimonial property
regime
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1. Pat van dé

Trong doi song duong dai, “ly than” chi tinh trang vo chong khong con chung séng nhung chua mudn
cham dut hon nhan. V& phap 1y, thuat ngit nidy khong mang gié tri quy pham: phap luat hon nhan va gia dinh
Viét Nam tir ndm 1959, 1986, 2000 cho dén Luat Hon nhan va gia dinh nim 2014 déu khong ghi nhan ly than
nhu mot ché dinh doc 1ap!, va yéu cau Toa an cong nhan ly than s& bi bac bo.

Khoan 10 Diéu 8 Dy thao Luat Hon nhan va gia dinh (stra d6i) trinh Quéc hoi khéa XIII timg dinh nghia
ly than 14 tinh trang phép 1y do co quan c6 thim quyén céng nhén, nhung khong duoc tiép thu vi cho ring
khong phi hop truyén thong gia dinh A Dong?. Lap luan d6 can kiém dinh lai khi ty 1& ly hon gia ting va céu
trac tai san ho gia dinh phiic tap hon. Bai viét dit 3 cau hoi: ban chit va chirc ning cua ché dinh ly than 1a gi;
cac nudce lwa chon mé hinh nao; Viét Nam nén tiép nhan mé hinh nao.

2. Phuong phap nghién ciru

Bai viét két hop 4 phuong phap nghién ciru, bao gom:

- Phuong phap phan tich quy pham lam rd ndi dung Luat Hon nhan va gia dinh ndm 2014 va cac quy dinh
¢6 lién quan nham nhén dién khoang tréng phép 1y.

- Phuong phap luat hoc so sanh theo hudng tiép can chirc ning giit vai tro chi dao: cac ché dinh dugc ddi
chiéu theo chirc nang xa hoi ma ching dam nhiém chir khong theo tén goi hinh thic.

- Phuong phép lich str phap luat dugc van dung khi khao sat tién trinh du nhap va loai bo ly than tai Viét Nam.

- Phuong phép phan tich - tong hop dugc dung dé xay dung khuyén nghi 1ap phap.

3. Két qua nghién ciru

3.1. Bin chit phdp Iy va chirc ning ciia ché dinh ly thin

3.1.1. Nguon géc va khai niém

Ché dinh ly than c6 ngudn gbc tir gido luat Cong gido, voi separatio a mensa et thoro dung hoa nguyén tic
bat kha phén ly ctia hén nhén bi tich va nhu ciu chim dut doi sdng chung?. Ké tir Bo luat Dan sy Phép nim
1804, ché dinh nay dugc thé tuc hoa, ton tai song song vdi ly hon*. Glendon mé ta sy chuyén doi ctia luat gia
dinh phuong Tay thé ky XX 1a dich chuyén tir hon nhan - than phan sang hon nhan - khé uéc®.

Ly than phap 1y 1a tinh trang nhan than x4c 1ap bang quyét dinh cta co quan tai phan, khac vai ly than thuc
té chi c6 ¥ nghia ching cr. Pi¢u 299 B luat Dan sy Phap: ly than khéng chdm diit hén nhan nhung chim
dut nghia vy chung séng®. Hé qua: vo chong van khong duoc két hon voi nguoi khac; tai san chung chuyén
sang tach biét’; Toa an 4n dinh viéc nudi con.

3.1.2. Cdc chirc nang cia ché dinh ly than

Ché dinh ly than c6 3 chirc ning: bao vé bén yéu thé dugc chim dit doi séng chung hop phap va bao
dam chd ¢, cap dudng, nudi con; cach ly riii ro tai san qua viéc an dinh thoi diém cham dat ché do tai san
chung; va tao khoang dém dé can nhic doan tu. Hoc Iy chau Au thira nhén tinh chinh dang cua cac co ché
trung gian®’.

3.2. Ly than trong lich s ldp phap va phap ludt thuc dinh Viét Nam

3.2.1. Tién trinh lich sir

Ly than du nhap vao Viét Nam qua tiép nhan phap luat thuoc dia. B6 Dan luat gian yéu Nam Ky nim
1883 1an dAu ghi nhan quyén xin ly than', song hdu nhu khong duoc vién dan. O mién Nam, Lu4t Gia dinh
nam 1959 chi cho phép ly than''; B Dan luat nim 1972 khoi phuc quyén ly hon nhung van duy tri ly than'2,
Nguoc lai, phap luat Nha nudc ta nhat quan khong ghi nhan ly than'.

3.2.2. Nhitng khodng trong ciia phép ludt hién hanh

Khoan 2 Diéu 19 Luat Hon nhéan va gia dinh nim 2014 quy dinh vo chong cé nghia vu sdng chung, trir
khi c6 thoéa thuén khac. Quy dinh nay gian tiép thira nhan kha ning séng riéng nhung khong gin v6i hé qua
phap 1y ndo vé tai san, con chung hay quan hé véi nguoi thir ba.
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Ché dinh chia tai san chung trong thoi ky hon nhan tai cac Diéu 38-40 chi giai quyét mot khia canh: khong
thay ddi tinh trang nhéan than, khong xéac 1ap ché d6 nudi dudng con va khong duge ghi chii vao s6 ho tich
nén khong ddi khang v6i ngudi thir ba ngay tinh. Suy doan tai khoan 1 Diéu 88 van coi con sinh trong thoi
ky hon nhan 13 con chung, khién ngudi chong duong nhién 1a cha dta tré do nguoi vo sinh ra sau nhiéu nam
ly than; trach nhiém lién d6i theo Diéu 27, 37 ciing rang budc bén con lai'.

3.3. Kinh nghi¢m diéu chinh ché dinh ly than ciia cdc quéc gia

3.3.1. M6 hinh song hanh: Cong hoa Phap va Cong hoa Ba Lan

Phép duy tri ly than song song véi ly hon; cac Diéu 296-309 B luat Dan sy Phap thiét 1ap ché do phap 1y
hoan chinh'"®. Pang chu ¥ 1a xu huéng phi tai phan hoa: Pao luat s6 2019-222 m¢ rong thu tuc thun tinh co
chung thyc ciia luat su sang ca ly than'®. Ban an ly than duong nhién chuyén thanh ly hon khi kéo dai 2 nam".

Ba Lan cung cap bai hoc ¢ gia tri: sau gan 50 ving bong, ly than duoc tai 1ap bang Pao luat ngay
21/5/1999'8. Cin ctr ly than nhe hon can ctr ly hon, chi doi hoi sy tan v& hoan toan cua doi séng chung'. Khi
mot bén yéu cau ly than con bén kia yéu cau ly hon c¢6 can cir thi Toa an tuyén ly hon?. Ly than & Ba Lan
thyuc hién chirc ning phuc hoi?'.

3.3.2. M6 hinh tién d@é bat budc: Cong hoa Y va Céng hoa Philippines

Tai Y, ly than la diéu kién tién quyét bit budc dé duoc ly hon: Luat s6 898 nam 1970 budc ly than ba
nam?. Luat s6 55 nam 2015 rat xudng muoi hai thang (do Toa an tuyén) va sdu thang (thudn tinh)?; cai cach
Cartabia ndm 2022 cho phép yéu cau ly than va ly hon trong cing don?*. Khi ly than 14 rao can thii tuc, ap
luc xa hoi day nha 1ap phap rat ngén.

Tai Philippines, do khong c6 ly hon dan sy phd quat, ly than theo Diéu 55 Bo luat Gia dinh niam 1987
1a 16i thoat phap 1y chinh thirc duy nhat?, khién ché dinh trung gian phai ganh vac chirc ning ctia ly hon
ma khong cho quyén tai hén. Ha vién Philippines thong qua Dy ludt Ly hon tuyét déi ngay 22/5/2024, song
khéong duoc Thugng vién biéu quyét va di hét hiéu luc®.

3.3.3. M6 hinh lwoc gian va xu hwong bai bo

Tai Anh va x Wales, ly than tu phap duoc quy dinh tai Didu 17 Pao luat vé cic nguyén nhan hon nhan
nam 1973 va ton tai sau Pao luit ndm 2020 vén bii bo yéu cdu chimg minh cin ct®2. Ché dinh nay duoc
duy tri chu yéu dé bao dam quyén lwa chon cho nhom thiéu sé tén gido, du s6 vu viéc khong dang ké®.

O chiéu nguoc lai, mot s6 hé thong loai bo hoan toan ché dinh nay. Pic khong c6 ly than do Toa an tuyén;
song riéng chi 1a tinh tiét suy doan hon nhan tan v&*. Brazil, sau Tu chinh an Hién phéap s6 66 nam 2010, dugc
Toa 4n Hién phap tbi cao khang dinh nam 2023 rang ly than tu phap khong con 1a ché dinh doc 14p*'; Argentina
ciing loai bo nam 2014%2. Khi ly hon da dé tiép can, chirc nang cta ly than duoc hip thu vao thii tuc ly hon.

3.3.4. Binh dién tw phdp quéc té

Mot khia canh thuong bi bd qua la chiéu kich xung dot phap luat. Quy ché Rome III x4c dinh luat ap dung
cho ca ly hon va ly than3%, con Cong wéc La Haye nam 1970 diéu chinh viéc cong nhén ca 2 loai ban an®;
nhu cdu céng nhan quyét dinh ly than xuyén bién gidi ngay cang ting?3¢. Viéc thiéu ché dinh ly than gay
kho khan khi Toa an Viét Nam cong nhan ban an ly than nuéc ngoai theo B luét T tung dan sy nam 2015%7.

3.4. Khuyén nghi hoan thién phap luit Viét Nam

3.4.1. Quan diém tiép cin

Lap luan phan d6i luat hoa ly than vi lo ngai suy giam tinh bén viing ctia hon nhan can xem xét lai. Luat
hoa khong tao ra hién tuong ly than ma chi diéu chinh mot hién tuong da phé bién; nghién ctru thyc nghiém
cho thdy yéu t6 quyét dinh hé qua cua tan v hon nhan 13 mic d6 xung dot kéo dai, khong phai hinh thic
phap 1y cta viéc chia tach.

Trén co s& d6, Viét Nam nén xay dung mo hinh ly than 2 ting: ly than theo thoa thuin dang ky tai co
quan ho tich khi vg chong thong nhét, va ly than theo quyét dinh ctia Toa an khi c6 tranh chap hodc chi mot
bén yéu cau®.
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3.4.2. Céc kién nghi cu thé

Thit nhat, b6 sung vao Luat Hon nhan va gia dinh mot chuong riéng vé ly than, dinh nghia ly than 1a tinh
trang phép 1y theo d6 vo chdng chim dut nghia vu séng chung nhung quan hé hén nhan van ton tai.

Thir hai, vé can ct, nén thiét ké nhe hon can cu ly hon: khi vo chéng cung yéu cau, hodc khi mot bén
chimg minh dugc doi séng chung khong thé tiép tuc do bao luc gia dinh hodc 1y do chinh dang khac.

Thit ba, vé hé qua tai san, ché do tai san chung cham dut ké tir ngay quyét dinh ly than c6 hiéu luc va ghi
cht vao s6 ho tich dé dbi khang v6i ngudi thir ba, dong thoi loai trir trach nhiém lién déi voi giao dich phat
sinh sau thoi diém nay.

Thir tur, vé quan h€ cha me va con, ap dung tuong tu cac biéu 81-84, déng thoi bd sung ngoai 1& dbi véi
suy doan tai khoan 1 Piéu 88: khong 4p dung véi con sinh sau 300 ngay ké tir ngay ly than c¢6 hiéu luc.

Thir ndm, vé cham dut ly than: vo chong cliing yéu cau khéi phuc quan hé hon nhan, hoic mét bén yéu
cau chuyén thanh ly hon sau mudi hai thang; khi mot bén yéu cau ly than con bén kia yéu ciu ly hon 6 cin
ctr thi Toa an giai quyét ly hon.

Thir sau, ly than thuan tinh giai quyét theo thu tuc viéc dan sy hodc dang ky ho tich, ly than c6 tranh chép
theo thii tuc vu 4n dan sy; dong thoi bo sung quy dinh cong nhan ban an ly than ciia Toa an nudc ngoai.

4. Két luan

Khao sat so sanh cho th?iy, khong ¢6 mo hinh tdi uu duy nhét: vi tri cta ly than phu thudc vao mirc do dé
tiép can ctia ly hon. Noi ly hon kho, ly than phinh to; noi ly hén dugc gian lugc t6i da, ly than teo lai hodc bi
bai bo. Viét Nam & vi tri dac thu: ly hon dé vé cdn cr nhung thu tuc kéo dai, con giai doan tién ly hon khong
dugc diéu chinh.

Trong bdi canh dé, luat hoa ché dinh ly than khong phai 1a nhuong b dbi v6i xu hudng 16ng 1éo hoa hon
nhan, ma la bién phap k¥ thuat phap 1y bao ddm minh bach quan hé tai san va bao v€ phu nir, tré em cung
ngudi thir ba. M6 hinh 2 ting dung hoa giita bao vé tinh bén viing ctia gia dinh véi ton trong quyén ty dinh
doat cia ca nhan* m
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