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Tém tit:

Nghia vu hoan tra chi phi dao tao khi nguoi lao dong don phiong cham diet hop dong lao déng la co ché
nham béo vé khoan dau tw cia nguoi sir dung lao dong doi véi hoat déng dao tao, boi dwéng, ndng cao trinh
do, ky nang nghé. B¢ ludt Lao dong nam 2019 da ghi nhdn nghia vu nay tai Piéu 40, d(;ng thoi quy dinh vé
hop dé‘ng va chi phi dao tgo tai Piéu 62. Tuy nhién, su lién két gitta hai diéu ludt chwa thét sw ré rang, dan
dén nhitng cdch hiéu khéc nhau vé can cir phat sinh nghia vu, vai tro ciia thoa thudn ddo tao, pham vi chi
phi phdi hoan tra va méi quan hé giita hoan tra chi phi dao tao véi trach nhiém boi thuong do don phwong
cham dit hop dong lao ddng trdi phép ludt. Tir d6, bai viét phan tich mét sé bat cdp, dong thoi dé xudt dinh
hieomg hoan thién nham bao dam tinh minh bach, thong nhdt va can bang loi ich giita cdc bén trong quan
hé lao dong.

Tir khéa: chi phi dao tao, hoan tra chi phi dao tao, hop dong dao tao, don phirong cham diit, nghia vu ciia
nguoi lao dong

Repayment of training costs when an employee unlawfully terminates an
employment contract unilaterally: Recommendations for legal reform

Abstract:

The obligation to repay training costs protects employers’ investments in employee training, professional
development, and skills enhancement. Vietnam'’s 2019 Labor Code recognizes this obligation under Article
40 and regulates training agreements and recoverable costs under Article 62. However, the relationship
between these provisions remains unclear, resulting in inconsistent interpretations of the legal basis for re-
payment, the role of training agreements, the scope of recoverable expenses, and the relationship between
repayment and compensation for unlawful unilateral termination. This study analyzes these shortcomings
and argues that repayment should primarily arise from a breach of a valid training commitment rather than
automatically from unlawful contract termination. It proposes clarifying the relationship between Articles 40
and 62, defining recoverable costs, and establishing proportional repayment rules to ensure transparency,
consistency, and a fair balance between employers and employees.

Keywords: training costs, repayment of training costs, training agreement, unlawful unilateral termination,
employee obligations
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1. Pit vin dé

Dao tao, bdi dudng va nang cao k¥ ning nghé 1a hoat dong can thiét dé nang cao chit lugng ngudn nhan
lyc va nang lyc canh tranh ctia doanh nghiép. Pé bao vé khoan dau tu dao tao, nguoi st dung lao dong
thuong thoa thuan voi ngudi lao dong vé thoi gian phai tiép tuc lam viéc sau ddo tao va nghia vu hoan
tra chi phi néu vi pham cam két. Tuy nhién, khi nguoi lao dong don phuong chim dut hop dong lao dong
trai phap luat trudce thoi han cam két, viée xac dinh nghia vu hoan tra van con nhiéu cach hiéu khac nhau.
Nghia vu nay phat sinh tir hanh vi chim dut hop ddng trai phap luat, tir viéc vi pham cam két dao tao hay
phai dong thoi c6 ca 2 can c? Ngudi sir dung lao dong c6 phai chirng minh thiét hai thuc té hay chi can
chung minh chi phi dao tao da chi tra?

Tir d6, bai viét phan tich quy dinh phap luat hién hanh, chi ra mot sb bat cap trong thuc tién ap dung va
dé xuat kién nghi hoan thién nhim bao dam tinh thong nhat va can bang loi ich giira cac bén.

2. Khai quat vé nghia vu hoan tra chi phi dao tao khi ngudi lao dong don phwong chim dirt hop
dong lao dong trai phap luat

2.1. Khdi niém, bin chit va y nghia ciia hoan trd chi phi dao tao

Viée ngudi sir dung lao dong dau tu kinh phi dé dao tao, boi dudng, ning cao trinh d6, k¥ ning nghé cho
ngudi lao dong thudng dugc ghi nhan thong qua hop dong dao tao theo quy dinh tai Didu 62 Bo luat Lao
dong nam 2019. Trong hop dong nay, ngoai cac ndi dung vé nghé dio tao, dia diém, thoi gian va chi phi dao
tao, cac bén co thé thoa thuan vé thoi gian nguoi lao dong cam két 1am viéc sau khi két thac khoa dao tao va
trach nhi¢m hoan tra chi phi dao tao néu cam két d6 khong dugc thuc hién. Theo khoan 3 Piéu 62 Bo luat Lao
d6ng nam 2019, chi phi dao tao bao gdm cac khoan chi c¢6 chimg tir hop 18 vé tién tra cho nguoi day, tai lidu
hoc tép, truong, 16p, may moc, thiét bi, vt liéu thuc hanh va cac khoan hd tro khac cho nguoi hoc; truong
hop dio tao & nudc ngoai con bao gdm chi phi di lai va sinh hoat trong thoi gian dao tao . Trén co s& quy
dinh nay, nghia vu hoan tra chi phi dao tao dugc hiéu 1a nghia vu cua nguoi lao dong hoan tra toan b hodc
mot ph?m khoan chi phi ma nguoi st dung lao dong da thyc té dau tu cho hoat dong dao tao khi phat sinh cac
diéu kién hoan tra theo thoa thuan trong hop déng dao tao hodc theo quy dinh cta phap luat.

Vé ban chét phéap ly, nghia vy hoan tra chi phi dao tao khong phai la ché tai phat vi pham hay trach
nhiém boi thuong thiét hai theo nghia truyén théng, ma 13 co ché hoan lai (restitution) nham khai phuc gia
tri ciia khoan dau tu dao tao ma nguoi st dung lao dong da thyc hién nhung khong dat dugc muc dich do
nguodi lao dong khong tiép tuc lam viéc theo cam két. Vi vay, can cu phat sinh va pham vi nghia vu hoan
tra can dugc xac dinh trén co s¢ quy dinh cua phap luat va ni dung hop dong dao tao, thay vi dong nhat
voi trach nhiém boi thuong thiét hai trong quan hé lao dong.

Viéc quy dinh nghia vu hoan tra chi phi dao tao c6 y nghia bao dam quyén va lgi ich hop phap cua
nguoi stir dung lao dong, khuyén khich doanh nghiép dau tu cho hoat dong dio tao, dong thoi ning cao
¥ thirc thuc hién cam két ciia ngudi lao dong. Tuy nhién, co ché nay ciing can dugc thiét ké phu hop dé
khong tré thanh rao can d6i voi quyén tu do lya chon viée 1am va quyén don phuong cham dut hop dong
lao dong cua nguoi lao dong.

2.2. Ciin ci va diéu kién phdt sinh nghia vu hoan trd chi phi dao tao

B6 luat Lao dong nam 2019 quy dinh vé nghia vu hoan tra chi phi dao tao tai hai diéu luat c6 moéi lién
hé chit ch& nhung pham vi diéu chinh khac nhau. Diéu 62 quy dinh v& hop dong dao tao nghé gitra ngudi
sir dung lao dong va ngudi lao dong, trong d6 yéu ciu cac bén thoa thuan vé thoi han cam két 1am viée sau
dao tao va trach nhiém hoan tra chi phi dao tao. Trong khi d6, khoan 3 Piéu 40 quy dinh ngudi lao dong
khi don phwong cham dit hgp dong lao dong trai phap luat phai hoan tra chi phi dio tao theo quy dinh tai
bicu 62.
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Tir cac quy dinh nay c6 thé thy, nghia vu hoan tra chi phi dao tao phat sinh khi dong thoi ton tai mot
s6 diéu kién co ban. Thir nhat, ngudi sir dung lao dong thuc té di chi tra chi phi dao tao thudc pham vi quy
dinh tai khoan 3 Diéu 62 B6 luat Lao dong nam 2019. Thit hai, giita cac bén c6 giao két hop dong dao tao
hodc c6 thdéa thuan hop phap vé dao tao va cam két 1am viéc sau dao tao. Thir ba, nguoi lao dong thude
truong hop theo phap ludt hodc theo thoa thuin giira cac bén xac dinh phai thuc hién nghia vy hoan tra.

Mic du vay, Bo luat Lao dong ndm 2019 chwa xac dinh rd mbi quan hé giita Didu 40 va Diéu 62. Diéu
nay dan dén nhiéu cach hiéu khic nhau vé can cir phét sinh nghia vu hoan tra. Trén thyc té, co quan diém
cho rang chi khi ngudi lao dong don phuong chdm dit hop dong lao dong trai phap luét thi mdi phai hoan
tra chi phi dao tao theo khoan 3 Diéu 40. Quan diém khac chi can nguoi lao dong vi pham cam két lam viéc
ghi nhan trong hop dong dao tao thi nghia vu hoan tra di phat sinh, bat k& viéc chim dut hop dong lao dong
la dang hay trai phap luat. Chinh sy thiéu thong nhat nay da lam phét sinh nhiing bat cap trong thuc tién.

2.3. Moi quan hé giita nghia vu hoan trd chi phi dao tao va quyén don phwong chim diet hop dong lao
dong cua nguwoi lao dong

Quyén don phuong cham dit hop dong lao dong 1a mot trong nhitng quyén co ban ciia ngudi lao dong,
duogc Bo luat Lao dong ndm 2019 ghi nhan trén co s¢ bao dam quyén tu do viéc lam va quyén Iwra chon
noi 1am viéc. Theo d6, nguoi lao dong c6 quyén chim dut hop dong lao dong ma khong can néu 1y do néu
bao dam thoi han bao trude theo quy dinh cua phap luat, trir mot sb truong hop dac biét.

Trong khi do, hop déng dao tao lai hudng tdi muc ti€u bao v¢ khoan dau tu cua nguoi st dung lao dong
thong qua viéc yéu cau ngudi lao dong tiép tuc lam viéc trong mot thoi gian nhat dinh sau khi dugce dao
tao. Vi vay, giita quyén don phuong cham dit hop dong lao dong va nghia vu hoan tra chi phi dao tao luén
ton tai su can béng gitra hai lgi ich can duoc phap ludt bao v¢: quyén tu do viéc lam cta nguoi lao dong
va quyén bao vé khoan diu tu dao tao ciia ngudi sir dung lao dong.

V& nguyén tic, viéc ngudi lao dong thuc hién quyén don phuong chdm dirt hop dong lao dong ding
quy dinh khong ddng nghia vé6i viéc duge mién trir moi nghia vu phat sinh tir hop ddng dao tao. Nguoc
lai, viéc ngudi lao dong don phuwong cham dut hop dong lao dong trai phap luat ciing khong mic nhién
lam phét sinh nghia vu hoan tra trong moi trudng hop néu chua dap tmg cac didu kién theo quy dinh cia
phap luat va thoa thuan cta cac bén. Do chua c6 hudng dan cu thé vé mdi quan hé gitra Didu 40 va Dicu
62 B¢ luat Lao dong nam 2019, cac chu thé van ton tai nhitng cach hiéu va ap dung khac nhau, tao nén
nhirng bat cip trong thuc tién.

3. Bit cép trong thuec tién ap dung quy dinh vé nghia vu hoan tri chi phi dao tao khi nguoi lao dong
don phuwong cham dirt hop dong lao dong trai phap luat

Quy dinh cta Bo luat Lao dong nim 2019 hién nay chua lam rd mdi quan hé giira khoan 3 Diéu 40
va Diéu 62 vé nghia vu hoan tra chi phi dao tao, tir 46 dé tao ra nhan thirc nghia vu nay chi phat sinh khi
ngudi lao dong don phuong chdm dut hop dong lao dong trai phap luat. Trong khi d6, vé ban chat, hop
ddng lao dong va hop dong dao tao 1a hai théa thuin doc 1ap, didu chinh hai quan hé phap 1y khac nhau.
Hop dong lao dong diéu chinh viéc xac 1ap, thyc hién va chim dirt quan hé lao dong, con hop dong dao tao
diéu chinh quyén, nghia vu ciia cac bén dbi voi khoan dau tu dao tao, thoi gian cam két 1am viéc va trach
nhiém hoan tra chi phi khi vi pham cam két. Do d6, can cir tryc tiép lam phat sinh nghia vu hoan tra phai
1a viéc ngudi lao dong vi pham nghia vu di cam két trong hop ddng dao tao, con khoan 3 Diéu 40 chi co
¥ nghia dan chiéu dbi véi truong hop viée don phuong chdm dut hgp dong lao dong trai phap luat dong
thoi ddn dén viée khong thuc hién cam két dao tao. Cach quy dinh hién nay chwa phan anh ddy du ban cht
cua quan hé dao tao va chua phan dinh rd mbi quan h¢ gitra hai diéu luat, tir d6 dan dén nhiing cach hiéu
khéac nhau trong thyc tién ap dung.
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Hé qua ciia sy thiéu rd rang nay 1a thyc tién giai quyét tranh chap chua thong nhat trong viéc xac dinh
cdn cir phat sinh nghia vu hoan tra chi phi dao tao. Co quan diém xem khoan 3 Diéu 40 1a can ct tryc tiép
dé budc nguoi lao dong hoan tra chi phi dao tao. Theo cach tiép can nay, khi xac dinh nguoi lao dong don
phuong chidm dut hop dong lao dong trai phap luat thi nghia vu hoan tra gan nhu dugc xem 1a hé qua tat
yéu, trong khi hi¢éu luc cua hop déng dao tao, ndi dung cam két va pham vi chi phi dao tao chua dugc xem
xét ddy du. Didu nay lam giam tinh doc 14p cua hop ddng dao tao va khién nghia vu hoan tra dwgc nhin
nhan nhu mot ché tai cua viée don phuong cham dirt hop dong lao dong trai phap luét.

Nguoc lai, nhiéu ban 4n gan ddy da tiép can theo huéng coi hop ddng dao tao 1a cin ctir phap 1y doc 1ap
dé xéc dinh trach nhiém hoan tra. Dién hinh, Ban &n s6 06/2024/LD-PT ngay 29/7/2024 clia Toa 4n nhan
dan tinh Pong Nai cho thiy Hoi dong xét xir khong chi xem xét viée ngudi lao dong nghi viée trude thoi
han ma con danh gia hi¢u lyc ctuia hop déng dao tao, thoi gian cam két lam viéc sau dao tao va cac khoan
chi phi ma ngudi sir dung lao dong thyc té da chi tra. Trén co s& dbi chiéu ndi dung thoa thuan vai cac
chung tir chung minh chi phi dao tao va thoi gian nguoi lao dong da thyc hién cam két, Toa an moi xéc
dinh pham vi nghia vu hoan tra. Cach 14p luan nay cho thiy, nghia vu hoan tra khong phat sinh chi vi quan
hé lao dong chdm dirt, ma phai dya trén viéc nguoi lao dong da vi pham nghia vu dugc xac lap trong hop
ddng dao tao.

Tuong tu, Ban an s6 479/2022/LD-PT ngay 17/8/2022 ciia Toa 4n Nhan dan Thanh phé HO Chi Minh
cling khong coi viéc chdm dut hop ddng lao dong 1a can cir duy nhat dé budc ngudi lao dong hoan tra
chi phi dao tao. Hoi c’[éng x€t xr danh trong tam phan tich ndi dung cta thoa thuan dao tao, pham vi cac
khoan hoc phi ma ngudi sir dung lao dong da chi tra, thoi gian cam két lam viée cling nhu mirc d6 thuc
hién nghia vu cua nguoi lao dong sau khi hoan thanh khoéa dao tao. Chi sau khi xac dinh nguoi lao dong
khéng thuc hién dung cam két trong hop ddng dao tao, Toa 4n mGi chdp nhén yéu cau hoan tra chi phi.
Céch tiép can nay thé hién rd quan diém coi hgp dong dao tao 1a co sé phap 1y truc tiép lam phat sinh
nghfa vy hoan tra, con viéc chim dut hop dong lao dong chi 1a su kién dan dén kha ning vi pham cam
két dao tao.

Qua 2 ban 4n trén ¢ thé nhan thiy thyc tidn xét xtr dang c6 xu hudng coi Didu 62 va hop ddng dao tao
1a co so phap 1y chil yéu dé xac dinh trach nhiém hoan tra chi phi dao tao. Tuy nhién, xu huéng nay méi
duoc hinh thanh thong qua hoat dong giai thich va ap dung phap luat ctia Toa an, trong khi quy dinh cua
Bo luat Lao dong nam 2019 van chua thé hién rd mbi quan h¢ gitra khoan 3 Diéu 40 va Diéu 62. Diéu do
dan dén nguy co cac co quan giai quyét tranh chip c6 thé ap dung phap luit theo nhiing cach hiéu khac
nhau, dic biét trong cac truong hop hop ddng dao tao quy dinh chwa day di vé thoi gian cam két, pham vi
chi phi dao tao hodc diéu kién phat sinh nghia vu hoan tra.

Tir goc d6 1ap phép, bat cap nay cho thay can khang dinh rd nghia vu hoan tra chi phi dio tao 1a trach
nhiém phat sinh tir viéc vi pham hop ddng dao tao, con khoan 3 Didu 40 chi la quy dinh din chiéu déi véi
truong hop viée don phuong cham dit hop dong lao dong trai phap luat dong thoi dan dén viéc vi pham
cam két dao tao. Viéc 1am rd nguyén tic nay s& gop phan théng nhét cach ap dung phap luat va bao dam
can bang giita quyén thu hoi chi phi dau tu dao tao ciia nguoi sir dung lao dong véi quyén tu do viéc lam
cua nguoi lao dong.

4. Kién nghi dbi véi quy dinh phap luat vé nghia vu hoan tra chi phi dao tao

Theo téc gid, nghia vu hoan tra chi phi ddo tao khong phai 1a hau quéa phép 1y truc tiép cia viéc nguoi
lao dong don phwong cham dat hop dong lao dong ma 1a hau qua cta viéc vi pham nghia vu phat sinh tir
hop dong dao tao. Dicu 62 B luat Lao dong nam 2019 da thiét 1ap co sé phap 1y cta quan hé dao tao thong
qua viéc ghi nhan quyén dau tu dao tao ctia ngudi sir dung lao dong va nghia vu 1am viéc sau dao tao cua
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ngudi lao dong. Cam két 1am viée sau dao tao chinh 1 nghia vu ddi ing ddi voi khoan chi phi ma ngudi sir
dung lao dong da bo ra. Vi vay, chi khi ngudi lao dong khong thyuc hién hodc thuc hién khong day du cam
két nay thi méi phat sinh trach nhiém hoan tra chi phi dao tao. Tir goc do d6, khoan 3 Piéu 40 can dugc
hiéu 14 quy dinh mang tinh dan chiéu dén nghia vu da dugc xac lap tai Didu 62, chir khong phai 1a cin cir
phap 1y doc 1ap 1am phat sinh nghia vu hoan tra. Viéc nguoi lao dong don phuong chdm dut hop dong lao
dong trai phap luat chi la mét trong nhitng sy kién c6 thé dan dén viéc vi pham cam két dao tao. Nguoc lai,
ngay ca khi nguoi lao dong chim dit hop dong lao dong dung phap luat nhung khong thuc hién thoi gian
cam két 1am viéc theo hop déng dao tao thi nghia vu hoan tra van c6 thé phat sinh néu céac bén di co thoa
thuan hop phap. Cach hiéu nay vira bao dam tinh doc lap ciia hop dong dao tao, vira phu hop véi nguyén
tac ton trong su thoa thudn cua cac bén trong quan hé lao dong.

Kinh nghiém cua mot s6 qudc gia ciing cho thiy, nghia vy hoan tra chi phi dao tao khong duoc xem 1a
hé qua duong nhién cua viéc chdm dut quan hé lao dong ma dugc xac dinh trén co s& hop déng dao tao va
ndi dung thoa thuan gilia cac bén.

Tai Dtic, Toa an Lao dong Lién bang (Bundesarbeitsgericht) trong phan quyét s6 9 AZR 260/21 ngay
01/3/2022 khing dinh ngudi st dung lao dong c6 quyén thoa thudn diéu khoan hoan tra nham bao vé
khoan dau tu dao tao. Tuy nhién, diéu khoan nay chi co hiéu lyc khi bao dam sy can bé’mg lgi ich gitia
cac bén va khong dit nguoi lao dong vao vi tri bat lgi mot cach bat hop ly. Khi xem xét nghia vu hoan
tra, Toa 4n khong chi cin ¢t vao viéc nguoi lao dong nghi viée trude thoi han cam két ma con danh gia
nguyén nhan chim dut quan hé lao dong, mirc do vi pham cam két va cac truong hop ngudi lao dong
khong c6 16i hoidc khong con kha ning tiép tuc 1am viéc. Pidu nay cho thdy, cin cr truc tiép cia trach
nhiém hoan tra van 1a viéc vi pham nghia vu trong hop déng dao tao chir khong phai ban than viéc chim
dut quan h¢ lao dong.

Tuong tu, tai Vuong qudc Anh, trong Pao ludt vé cac quyén trong quan hé lao dong nim 1996
(Employment Rights Act 1996) va huéng dan cia Co quan Tu véan, Hoa giai va Trong tai Vuong qudc
Anh (Advisory, Conciliation and Arbitration Service - ACAS) déu cho thiy ngudi sir dung lao dong chi
duoc thu hdi hodc khau trix chi phi dao tao khi nghia vu hoan tra da dugc cac bén xac lap trude bé“mg hop
ddng hodc thoa thuan bang vin ban. Ngudi sir dung lao dong khong thé mic nhién khéu trir tién luong chi
vi nguoi lao dong nghi viéc ma phai chiing minh dugc sy tdn tai va hiéu luc cia diéu khoan hoan tra. Mic
du phap luat Anh diéu chinh van dé nay dudi goc do khau trir tién luong, cach tiép can van thong nhit &
nguyén tic cot 18i: nghia vu hoan tra phat sinh tir sy thoa thuan ciia cic bén chir khong phai tir hanh vi
cham dit hop dong lao dong.

Nhitng kinh nghiém trén cho thiy, phap lut Viét Nam can lam rd hon mdi quan hé giira khoan 3 Diéu
40 va Diéu 62 Bo luat Lao dong nam 2019. Theo tac gia, khoan 3 Piéu 40 nén duge xac dinh 16 1a quy
dinh din chiéu nham khflng dinh nguoi lao dong van phai thuc hién cac nghia vu phat sinh tir hop déng dao
tao khi don phuong chidm dut hop dong lao dong trai phap luat, thay vi dwgc hiéu 13 can ctr truc tiép 1am
phat sinh nghia vu hoan tra. Pong thoi, Piéu 62 can dugc stra d6i theo hudng khang dinh nghia vy hoan
tra phat sinh khi nguoi lao dong vi pham cam két 1am viéc sau dao tao hodc thudc cac truong hop hoan tra
d3 duoc cac bén thoa thuan hop phap trong hop ddng dao tao.

Trén co s& d6, ¢ thé nghién ciru stra d6i khoan 3 Didu 40 theo hudng quy dinh nguoi lao dong cé trach
nhiém tiép tuc thuc hié€n cac nghia vu phat sinh tr hop déng dao tao theo Piéu 62 Bo luat Lao dong. Déng
thoi, Didu 62 can bd sung quy dinh khang dinh viéc cham dirt hgp dong lao dong khéng duong nhién lam
phat sinh hodc cham dut nghia vy hoan tra chi phi dao tao; viéc xac dinh trach nhiém hoan tra phai can ctr
vao hiéu luc cua hop dong dao tao, noi dung cam két giita cac bén va mirc d¢ vi pham nghia vu ctia nguoi
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lao dong. Viéc hoan thién theo hudng nay s& tao co so thong nhét trong 4p dung phép luat, dong thoi giup
Toda 4n phan dinh rd quan hé dao tao v&i quan hé lao dong khi giai quyét tranh chap.

Nhu vay, nghia vu hoan tra chi phi dao tao can duoc nhin nhén 1a co ché bao vé khoan dau tu dao tao
ctia nguoi sir dung lao dong trén co s hop dong dao tao, ddng thoi van bao dam quyén tu do viée lam cua
ngudi lao dong. Lam rd mdi quan hé gitra Diéu 40 va Diéu 62 khong chi khic phuc su thiéu thong nhit
trong thyc tién xét xir ma con gop phan nang cao tinh minh bach, tinh du doan va hiéu qua ap dung phap
luat trong giai quyét tranh chap vé chi phi dao tao m
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