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Tém tit:

Bai viét phan tich quy tdc tach chirc danh chii tich héi dong quan tri va giam doc hodc tong giam doc trong
cong ty cé phan theo phdp ludt Viét Nam, nham lam ré chirc ning, gici han va hwéng hodn thién ciia quy tdc
nay. Nghlen curu s dung phLm’ng phap phan tich quy pham phap ludt, tong quan tai lzeu va doi chiéu véi cdc
chudn myee quan tri cong ty quoc té. Két qua cho thdy, quy tdc cam kiém nhiém chii yéu nham ngan ngiea riii
ro tir gidm sdt ciia ngueoi diéu hanh, nhung viée tach chirc danh khéng dwong nhién bdao dam tinh déc ldp
thye chat ciia Hoi dé‘ng quan tri. Bai viét dé xudt duy tri pham vi ap dung hién hanh cua quy dinh cam kiém
nhiém, dong thoi tang curong co ché cong bé, gidi trinh va vai tro cia thanh vién Hpi dong quan tri ddc ldp
ditng dau dé ndng cao hiéu qua gidm sdt.

Tir khéa: quan tri cong ty, kiém nhiém chire danh Chii tich Hgi dong quan tri va Tong giam doc, sw déc ldp
ciia Hoi dong quan tri, thanh vién Hoi dong quan tri déc lgp dimg dau

Separating the positions of chairperson of the board of directors and chief
executive officer in joint stock companies: Toward substantive independence

Abstract:

This study analyzes the rule separating the positions of chairperson of the board of directors and director
or chief executive officer in Vietnamese joint stock companies. Using doctrinal legal analysis, literature
review, and comparison with international corporate governance standards, the study clarifies the function
and limitations of this rule. The findings show that prohibiting dual office-holding helps prevent executive
self-monitoring but does not automatically ensure the board’s substantive independence. Power continuity
may remain when a former chief executive officer becomes board chair and continues to influence the new
executive and supervisory process. The study recommends maintaining the current scope of the separation
requirement while strengthening disclosure and explanation obligations, enhancing the role of independent
board members, and introducing a lead independent director mechanism to improve board oversight.

Keywords: corporate governance, CEO duality, board leadership structure, board independence, lead
independent director.
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1. Pit vin dé

Trong cong ty c¢6 phan (CTCP) hién dai, quan hé gifta chu tich hoi dong quan tri (HPQT) va giam
dbc hoic tong giam dbc (GB/TGD) khong chi 1a van dé phan cong chtrc danh. Day 1a cach phap luét to
chirc quan hé gitta quyén giam sat va quyén diéu hanh trong cong ty. V& nguyén tic, HDQT giit vai tro
dinh hudng, giam sat va kiém soat viéc diéu hanh; trong khi GB/TGD t6 chirc hoat dong kinh doanh
hing ngay cta doanh nghiép (Kershaw, 2012; Tricker, 2015). Vi vay, khi ciing mot ca nhan dong thoi
ndm quyén didu hanh va quyén t6 chirc hoat dong ctia co quan giam sat, rii ro “tu giam sat” xuat hién.
Céch tiép can nay phu hop véi Iy thuyét dai dién, theo d6 viéc tach biét gitta diéu hanh va giam sat 1a
diéu kién quan trong dé han ché sy tap trung quyén luc vao ngudi quan 1y trong cong ty dai chung (Fama
& Jensen, 1983). Trong cac nghién cuu vé hién tuong kiém nhiém, rdi ro nay thuong dugc mo ta nhu
tinh trang GD/TGD vira la ngudi duoc HDQT giam sat, vira ¢6 kha niang anh hudng dén chinh quy trinh
danh gia do6 (Rhoades et al., 2001).

Trong bdi canh d6, phap luat Viét Nam ciing cho thdy xu huéng tiép nhan ngay cang rd nét ddi voi yéu
cau kiém soat hién tuong kiém nhiém gitra Chu tich HDQT va GB/TGD. Phan tich vin dé nay trong boi
canh luat Viét Nam, bai viét cho rang, quy tic tach hai chirc danh khong nén duoc hiéu nhu quy tic dam
bao tuyét d6i su phan tan quyén luc thuc té. Cac nghién ciru gan day ciing cho thiy, hién twong kiém nhiém
chtre danh khong chi don gian 1a viéc khi GB/TGD kiém Chu tich luén dong nghia véi quyén luyc khong
duogc kiém soat, con tach chirc danh luén déng nghia voi quan tri tot (Krause et al., 2014). Pac biét, khi
GD/TGP cii chuyén sang giit vi tri Chu tich HDQT, cong ty c6 thé dat dugc sy phan nhiém vé hinh thirc
nhung van duy tri sy tiép ndi quyén luc trong co ché giam sat (Krause & Semadeni, 2013).

Kinh nghiém qudc té ciing cho thiy, vin dé nay khong thé dugc giai quyét bang mot cong thire duy
nhat. Bao cao Cadbury ndm 1992 di dit nén tang cho yéu cau phan chia rd trach nhiém & cip lanh dao
cao nhit ciia cong ty, nham tranh viéc mot ca nhan c6 quyén lyc khong bi kiém soat trong qua trinh ra
quyét dinh (Cadbury, 1992). OECD Corporate Governance Factbook 2025 ghi nhin 76% cac hé thong
duoc khao sat dd yéu ciu hodc khuyén khich tach vai tro GB/TGP va Cha tich HPQT, ting dang ké so
v6i mirc 44% vao nam 2014 (OECD, 2025). Tuy nhién, cac hé thong van str dung nhiéu k¥ thuat khac
nhau, tir quy dinh bat budc, mé hinh “tudn thu hodc giai trinh”, dén co ché cong bd cau trac 1anh dao
dé co dong va thi truong danh gia (Bagley & Kotres, 1997; OECD, 2025). Diéu dé cho thay, gia tri ctia
viéc tach chirc danh khong nim ¢ chd day 1a mot mé hinh dung cho moi cong ty, ma & chd n6 1a cong
cu han ché tap trung quyén luc trong nhirng bdi canh c6 rui ro quan tri cao.

Tt nhitng van dé trén, bai viét dit ra cau hoi nghién ctru nham tim hiéu quy tic tach chic danh Chu
tich HDQT va GDB/TGD trong phap ludt Viét Nam thyc hién chirc ndng phap 1y nao, giéi han cia quy
tac nay nam & dau, va can hoan thién ra sao dé chuyén tir phan nhiém hinh thirc sang doc 1ap thuc chit
cua HbQT.

2. Co sé ly thuyét cia quy tic tach biét chirc danh trong quén tri cong ty ¢é phin

Tranh luan vé hién tuong kiém nhiém chic danh Chu tich HPQT va GB/TGD trong CTCP thuong
bat dau tir Iy thuyét dai dién (Agency Theory). Theo hudng tiép can nay, CTCP hién dai lam phat sinh sy
tach biét gitra quyén s& hitu va quyén kiém soat, tir d6 dit ra nhu cau kiém soat hanh vi cia ngudi quan
ly thdng qua cac thiét ché giam sat ndi by (Berle & Means, 1933; Eisenhardt, 1989; Jensen & Meckling,
1976). Trong céu trac d6, HDQT giit vai tro trung tdm trong viéc giam sat nguoi didu hanh, nhit 13 khi
c0 dong khong truc tiép tham gia quan 1y cong ty (Fama & Jensen, 1983, tr. 301-314; Mizruchi, 1983).
Vi véy, khi GB/TGD ddng thoi giit vi tri Chi tich HPQT, ranh gi6i gitra quyén quan 1y va kiém soat co
thé bi yéu di.
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Mot hudng tiép can khac, 1y thuyét quan gia (Stewardship Theory) cho rang, viéc tap trung hai chirc
danh vao mot ngudi co thé dem lai lgi ich trong mot s6 boi canh. Ngudi diéu hanh ¢6 thé gin bo voi loi
ich dai han ciia cong ty, c6 tri thirc ddc thu vé hoat dong kinh doanh va c6 kha ning tao dinh hudng thong
nhat cho toan bo td churc (Davis et al., 1997). Vi vay, ki€ém nhi¢m c6 thé gidm xung dot tham quyén, han
ché bt dinh trong quan 1y cip cao va tao mot huéng 1anh dao rd rang (Rhoades et al., 2001; Sydney
Finkelstein & Richard A. D’Aveni, 1994). biéu quan trong, nha lam ludt khong nén thiét ké quan tri
cong ty trén mot gia dinh duy nhét vé hanh vi ctia ngudi quan 1y, boi 1y thuyét dai dién va 1y thuyét quan
gia phan 4nh nhiing diéu kién khac nhau vé dong co, van hoa t6 chuc, mic do phu thudc va cach phan
b rui ro giita chii so hitu va nguoi didu hanh (Falco & Renzi, 2007).

Ngoai ra, cac tdc gia Krause, Semadeni va Cannella cho réng, van dé nay khong nén duoc hiéu don
gian GB/TGD kiém chii tich luén dong nghia véi quyén lyc khong duoc kiém soat, con tach chirc danh
duong nhién dong nghia v&i quan tri tot (Ryan Krause et al., 2014). Cu trac 1anh dao cia HPQT con
chiu anh hudng bdi quyén luc khong chinh thire cia GB/TGD, két qua kinh doanh trude do, ty 18 thanh
vién doc lap, co ché giam sat thay thé, dic diém nganh va nhu cdu On dinh trong ké nhiém (Krause et
al., 2014; Sydney Finkelstein, 1992). Dic biét, Krause va Semadeni phan biét 3 con duong tach chuc
danh khac nhau: nguoi dang kiém nhiém théi gitt chic GB/TGD nhung tiép tuc lam Chu tich HDQT;
ngudi dang kiém nhiém rdi ca hai vi tri; hodc nguoi dang kiém nhiém tiép tuc lam GB/TGD nhung mat
vi tri Chu tich HPQT vao tay mot ngudi khac (Krause & Semadeni, 2013). Truong hop GD/TGD cil tiép
tuc 1am Chu tich HDQT tao ra sy tach biét vé chirc danh, nhung c6 thé chua tao ra doc 1ap thuc chat,
vi nguoi tién nhiém van c6 kha ning anh huong dén GB/TGP mdi, dinh hudng chién luge va quy trinh
giam sat cia HPQT (Krause & Semadeni, 2013).

Tir tong quan trén cho thiy, 1y thuyét dai dién giai thich vi sao phap lut cin ngan tinh trang GB/
TGD dong thoi to chirc hoat dong ciia co quan cd nhiém vy giam sat minh. Trai lai, 1y thuyét quan gia
va nguyén tic thong nhat chi huy cho thay, viéc tach chirc danh ciing cé thé tao chi phi diéu phdi, chi
phi thong tin va rii ro gian doan 1anh dao trong mot s6 bdi canh. Bén canh d6, cac nghién ctru vé quyén
luc va nguén Iuc cia HDPQT cho théy doc 1ap khéng chi 1a van dé chtrc danh, ma con phu thudc vao kha
nang tiép can thong tin, nang lyc phan bién, vi thé cua thanh vién HPQT va twong quan quyén lyc trong
cong ty. Vi vy, khoang trong ma bai viét tap trung xir 1y 1a khoang cach giita phan nhiém chirc danh va
doc 1ap thuc chit cua HDQT trong CTCP, nhét 1a khi GB/TGD cii chuyén sang vi tri Chu tich HPQT.

3. Phwong phap nghién ctru

Bai viét sir dung phuong phap nghién ctru dinh tinh, trong tdm 1a phén tich quy dinh phéap 1y chuan
tic va tong quan tai liéu. Trudc hét, bai viét phan tich cac quy dinh cia phap luat Viét Nam vé tach
chtrc danh Chu tich HDPQT va GB/TGD trong CTCP, dac biét 1a cong ty dai chung va CTCP c6 von nha
nudc chi phéi. Tiép do, bai viét tong hop cac 1y thuyét va nghién ciru thie nghiém vé hién tuong kiém
nhiém, kha ning giam sat cia HDQT va sy tiép ndi quyén luc sau khi tach chirc danh. Trén co s& so
sanh chirc ning voi chudn muc quan tri qubc té, bai viét danh gia gidi han cta phap luat hién hanh va
dé xuat hudng hoan thién.

4. Két qua va thao luin

4.1. Quy tic ciam kiém nhiém chirc danh trong phdp lugt Viét Nam

Quy téc tach chtrc danh Chu tich HDQT va GD/TGD trong phap luat Viét Nam khong xuat hién dot
ngdt trong LDN hién hanh, ma duoc hinh thanh qua mot tién trinh siét chit din dbi voi cong ty dai
ching. O giai doan dau, Thoéng tu $6 121/2012/TT-BTC chua cAm tuyét d6i viée kiém nhiém. Vin ban
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nay cho phép chi tich HDQT kiém nhiém chirc danh GB/TGD néu duoc dai hoi dong cd dong phé chuin
hing nim (Théng tu s6 121/2012/TT-BTC, Piéu 10 khoan 2, Piéu 26 khoan 1). Céch tiép cén nay cho
thay, phap luat da nhan dién rui ro ty giam sat, nhung van dé c¢6 dong c6 quyén quyét dinh trong ting
cong ty cu thé. Pén Nghi dinh s6 71/2017/ND-CP, mirc do can thiép dwgc nang 1én khi chu tich HDQT
cua cong ty dai ching khong con dugc kiém nhiém chirc danh GB/TGD (Nghi dinh $6 71/2017/ND-CP,
Diéu 12 khoan 2). Sau d6, Luat Doanh nghiép luit hoa quy tic nay tai khoan 2 Diéu 156, ap dung ddi véi
cong ty dai ching va CTCP thudc trudng hop Nha nudce nam trén 50% voén diéu 1é hodc tong s6 ¢d phan
c6 quyén biéu quyét (Luat Doanh nghiép, 2020, Diéu 156). Trong linh vuc chimg khoan, Nghi dinh s6
155/2020/ND-CP tiép tuc cu thé hoa yéu cau nay d6i véi cong ty dai chung (Nghi dinh sé 155/2020/
ND-CP, Diéu 275 khoan 2).

Cach Iya chon nay phu hop v6i bdi canh Viét Nam, noi van dé quan tri cong ty khong chi dén tir sy
tach biét gitra sé hitu va diéu hanh, ma con tir cAu trac sé hitu tap trung, anh hudng cia ) dong kiém
soat, mirc d0 minh bach thong tin va hiéu qua thuc té ca thanh vién HDQT doc lap (Bezemer et al.,
2010; Bui Xuan Hai, 2007; Pham & Vu, 2024; State Securities Commission of Vietnam, 2025). Huéng
tiép can nay ciing phu hop vdi cac nghién ctu thuc nghiém von cho thdy, quan hé giita cdu trac lanh
dao va hiéu qua doanh nghiép phu thudc vao bdi canh cong ty, thude do hiéu qua va co ché quan tri di
kém (Rhoades et al., 2001).

4.2. Quy tiic tach chirc danh va tinh dpc ldp thwce chit cia Hpi dong quan tri

Tt nhitng ban ludn trén, gia tri ciia quy tic cdm kiém nhiém can duoc lam rd tir thim quyén cy thé cua
chu tich HPQT. Theo Luat Doanh nghiép, chii tich HDQT c6 quyén lap chuong trinh, ké hoach hoat dong
cua HPQT; chuén bi chuong trinh, ndi dung, tai li€u hop; tri¢u tap, chu tri va lam chu toa cudc hop HPQT;
t6 chuc viéc thong qua nghi quyét, quyét dinh cia HDQT; giam sat qua trinh thyc hién nghi quyét, quyét
dinh d6; ddng thdi chu toa cude hop Pai hoi dong cd dong (Luat Doanh nghiép, 2020, Diéul56 khoan 3).
Nhirng quyén nay cho thdy chu tich HDQT c6 anh hudng truc tiép dén cach HDQT van hanh. Pay ciing
1a diém phan biét HDQT véi bd may didu hanh hing ngdy cua cong ty. HDQT la thiét ché tap thé giit vai
tro dinh huéng va giam sat, trong khi GB/TGD 14 nguoi t6 chirc thyc hién hoat dong kinh doanh thudng
nhat (Austin & Ramsay, 2013; Phillip Lipton et al., 2024; Tricker, 2015). Vi vdy, néu GB/TGD dong thoi
1a Chu tich HDQT, ngudi diéu hanh c6 thé anh hudng dén chuong trinh hop, tai liéu hop, thoi diém thao
ludn va cach HPQT déanh gia minh. Pay la rui ro ty giam sat ma ly thuyét dai dién dac biét quan tAm, bdi
su nhap lam mot giita quan 1y quyét dinh va kiém soat quyét dinh c6 thé 1am suy yéu vai tro gidm sat tap
thé cia HPQT (Fama & Jensen, 1983; Jensen & Meckling, 1976).

Mot han ché dang chu y ctia quy tic nay chinh 1a, viéc thyuc hién tach chirc danh khéng dong nghia sy
dam bdo cho tinh ddc lap thuc chit cua HDQT. Quyén lyc trong CTCP khéng chi phéat sinh tir chirc danh
phap 1y. Diéu nay con co thé dén tir quyén dé cir thanh vién HPQT, quan hé véi ¢ dong kiém soat, kha
ning kiém soat dong thong tin, quan hé gia dinh, vi thé ngudi sang 1ap hodc uy tin tich liy cua ngudi
ting diéu hanh cong ty trong thoi gian dai (Barkema & Pennings, 1998; Nili, 2017; Sydney Finkelstein,
1992). B4o c4o quan tri cong ty ciia Uy ban Chtng khoan Nha nuée ciing cho thiy vai trd cua thanh vién
HDQT ddc 1ap trong nhidu cong ty con phy thudc dang ké vao didu 1¢, co dong kiém soat va kha ning
tiép can thong tin (State Securities Commission of Vietnam, 2025).

Vi véy, su doc 1ap cua HPQT khong thé chi dugc xem xét & viée tach chirc danh cha tich HDQT va
GD/TGD. Thay vao d6, moét HDQT chi c6 thé thuc hién quyén han giam sat thuc chét khi thanh vién c6
du thong tin, vi thé va kha nidng phan bién trong qua trinh danh gia nguoi diéu hanh.
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5. Gi6i han ciia quy tic tach chirc danh trong tinh hudng chuyén déi vi tri

Gi6i han cua quy tic tach chuc danh thé hién rd khi GB/TGD cii chuyén sang lam chu tich HDQT.
Krause va Semadeni cho thiy viéc tach chirc danh c6 thé dién ra theo nhiéu cach, trong d6 c6 truong hop
ngudi dang kiém nhiém thoi lam GB/TGD nhung van giit vi tri cht tich HDQT. Trong truong hop nay,
cong ty c6 thay doi vé quan tri, nhung ngudi tién nhiém van c6 thé anh huong dén chién lugc, nhan sy
cip cao, dong thong tin va cach HPQT danh gia GB/TGD méi (Krause & Semadeni, 2013).

Dbi v6i minh hoa cho tinh hudng nay, ché dinh trong Luat Doanh nghiép hién hanh méi xir 1y truc
tiép su trung ldp chire danh, nhung chua thiét ké day du co ché kiém soat su tiép ndi quyén luc sau khi
chtic danh da tach. Diéu nay thé hién ¢ chd Luat Doanh nghiép khong cam nhiing c4 nhén ting lam G/
TGP duoc bau lam chu tich HDQT. Tuy nhién, luat hién hanh ciing khong phai khong c6 nhitng co ché
giai quyét van dé ctia tinh hudng trén. Ddi vai trudng hgp CTCP bat budce can c6 thanh vién doc lap, tiéu
chuan vé thanh vién doc lap dugc quy dinh trong luét hién hanh gitp nhén dién rui ro phu thudc tir quan
hé chirc vu trudc d6. Theo khoan 2 Diéu 155 LDN, thanh vién HDQT doc lap khong duge 1 nguoi dang
lam viéc cho cong ty, cong ty me hoic cong ty con; dong thoi khong duoc 1a ngudi di ting lam viée
cho cac chii thé nay trong it nhat ba nam lién trudc do, trir truong hop phap luat co quy dinh khac. Néu
quy dinh nay duoc ap dung vao trudng hop GB/ TGP cii duoc bau lam cha tich HDQT thi s& phin nao
han ché tinh trang cha tich duy tri mirc d6 4nh hudng tir vi tri cii va 1am giam tinh doc 1ap ctia HDQT.

Tuy nhién, hi€n nay trong khuén khd Luat Doanh nghiép, khong co diéu luat nao bit budc chu tich
HDQT nhét thiét phai 1a thanh vién doc 1ap. Vi vay, GB/TGD cii c6 thé trd thanh Chi tich HPQT hop
18 néu dugc bau ding luat ma khong can tuan theo cac tiéu chi cua thanh vién HDQT doc lap. Midc du
luat doanh nghiép chua cé sy diéu chinh nghiém khic véi van dé nay, Bo Nguyén tic Quan trj Cong ty
Viét Nam 2026 cho thiy da tiép can van dé su hon luat thuc dinh khi khuyén nghi Chu tich HDQT nén
1a thanh vién doc 1ap; néu Chi tich khong doc 1ap, HDQT can c6 thanh vién HDQT doc 1ap dung dau;
ddng thoi trudng hop GB/TGD nghi huu chuyén sang 1am Chu tich HDQT can duoc 14y ¥ kién ¢6 dong,
c6 1y do thuyét phuc, dugc giai thich trong béo cdo thudng nién va trén website cong ty, voi khoang thoi
gian gian doan 1y tuéng 13 hai nam, trir treong hop dic biét (Uy ban Chirmg khoan Nha nudc, 2026).
Céch tiép can nay phu hgp hon véi ban chét van dé rang luat doanh nghiép quy dinh cAm sy kiém nhiém
tryc tiép, con nhiém vy tiép theo ciia quan tri cong ty 1a kiém soat sy tiép ndi quyén luc trong HDQT.

6. Két luan va khuyén nghi

Bai viét cho thdy quy tic tach chirc danh cha tich HDQT va GB/TGD trong phap luat Viét Nam can
duoc hiéu nhu mot hang rao phap 1y nhdm ngin ngira tinh trang ngudi diéu hanh ddng thai to chuc co
ché giam sat chinh minh. Tuy nhién, két qua phan tich ciing cho thay khong nén tuyét ddi hoa quy tic
nay. Boi 1€, tac dong cua no6 phu thudc vao bdi canh sé hitu, chat luong HPQT, quyén luc thuc té cua
GB/TGD va co ché giam sat di kém. Bai viét ciing chi ra gidi han clia quy tic nay nim & chd cong ty
van c6 thé tuan thi vé mat chirc danh, nhung quyén luc thuc té van tiép tuc thong qua GD/TGD cii 1am
chu tich HPQT, quan hé véi cb dong kiém soat, quyén kiém soat thong tin hoac sy phu thudc cia thanh
vién HPQT doc 1ap.

Tir phan tich trén, bai viét khuyén nghi khong nén mé rong quy dinh cdm kiém nhiém cho moi
CTCTR. Huéng phu hop hon 14 duy tri pham vi 4p dung hién hanh cua khoan 2 Diéu 156 LDN déi voi
cong ty dai chiing va CTCP ¢6 vdn nha nudc chi phdi, dong thoi bo sung cac co ché dbi trong & tang
quan tri cong ty dai chung. Trudng hop GD/TGD cii chuyén sang vi tri chu tich HPQT nén dwgc xem la
trudng hop co rui ro tiép ndi quyén luc va phai duge cong bd, giai trinh rd trong bao céo thudng nién,
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b4o cdo quan tri cong ty va trén website clia cong ty. Noi dung giai trinh can néu 1y do bd nhiém, loi ich
ky vong, rai ro déi véi tinh doc 1ap cua HPQT, quan hé giita Chu tich méi va GB/TGD méi, cung cac
bién phap bao dam su doc lap trong HDQT. Pong thoi, can ting cudng vai tro ciia thanh vién HDQT
doc 1ap dung ddu khi Chu tich khong doc 14p, nhit 1a quyén yéu cdu thong tin, dé xuit ndi dung hop,
triéu tap hodc yéu cau triéu tap hop riéng ctia thanh vién khong diéu hanh va tham gia ddnh gia chii tich
HDQT. Cach tiép cin nay phu hop véi xu hudng két hop giita LDN, cong bd thong tin va chudn muc
quan tri mém trong kinh nghiém qudc té, dong thoi bam sat dinh huéng ctia Bo Nguyén tic Quan tri
Cong ty Viét Nam 2026 vé Chu tich doc lap, thanh vién HDQT d6c lap ding dau va giai doan gian doan
khi GB/TGD chuyén sang lam Chu tich HDQTm
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