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Tém tit:

Bai viét phan tich mét s6 bdt cdp ciia phap ludt hién hanh vé don phwong cham dit hop dong lao dong, tap
trung vao cdc quy dinh vé can cir, trinh tir, thi tuc va hdu qud phdp Iy cia viée don phwong cham dirt hop
dong lao dong trdi phap ludt. Trén co sé phan tich quy dinh phdp ludt, nghién cieu mét s6 ban dn va doi chiéu
voi Cong wéce s6 158 cia ILO, bai viét chi ra nhitng han ché trong qud trinh dp dung phép ludt va dé xudt
mot sé kién nghi nham hoan thién cac quy dinh vé don phwong cham dirt hop dong lao déng, gép phan ning
cao tinh théng nhdt va kha thi ciia phép ludt lao déng.

Tir khéa: don phwong cham dit hop dong lao déng, ngueoi lao dong, nguoi sir dung lao dong

Law on unilateral termination of employment contracts: Shortcomings and recommendations
for improvement

Abstract:

Unilateral termination of an employment contract is a right of both employees and employers but frequently
causes labor disputes when exercised contrary to legal requirements. This study examines shortcomings in
current Vietnamese law concerning the grounds, procedures, notice requirements, and legal consequences
of unlawful unilateral termination. Through statutory analysis, selected court judgments, and comparison
with ILO Convention No. 158, the study identifies difficulties in proving lawful grounds, inconsistencies
in procedural requirements, and limitations in determining liability and remedies. These shortcomings
may undermine legal certainty and the balance of interests between employees and employers. The study
therefore proposes recommendations to clarify termination grounds, improve procedural rules, and ensure
more consistent and practical enforcement of labor law.

Keywords: unilateral termination of employment contracts, employees, employers, labor law.
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1. Pit van dé

Pon phuong cham dit hop dong lao dong (HPLD) dugc hiéu 1a viéc ngudi lao dong (NLD) hodc
ngueoi sir dung lao déng (NSDLD) biang ¥ chi ciia minh quyét dinh cham dirt quan hé lao dong ma khong
can sy ddng ¥ ctia bén con lai. Hanh vi nay 1a quyén cta chu thé néu tuan thu day du cac cin clr, diéu
kién va thoi han bao trude theo luat dinh va khi d6 s€ duoc phap ludt bao vé quyén loi; nguoc lai, néu
khong dap ung cac diéu kién luat dinh thi bi xem 1a don phuong cham duat HDLD trai phap luat.

Viéc don phuong chim duat HDLD c¢6 4 dic diém co ban: (1) 1a su thé hién y chi cuia mot bén trong
QHLD, khong can su déng thuan cia bén con lai - day la dAu hiéu dic trung nhat dé phan biét voi chim
dut HDLD trén co so thoa thuan; (2) 1am cham duat QHLD dang ton tai, theo d6 quyén va nghia vu phat
sinh tor HDLD vé co ban khoéng con dugc tiép tuc thuc hién: NLD khong con nghia vu thuc hién cong
viéc di cam két, NSDLD ciing khong con nghia vu bd tri viée 1am va tra luong; (3) phai tudn thu cac
diéu kién do phap luat quy dinh vé can ctr, thoi han bdo trude, trinh tu, tha tuc theo BLLD nam 2019,
boi ddy khong phai 1a quyén tuyét d6i ma bi gidi han nham bao vé su 6n dinh cia QHLD va loi ich hop
phap ctia bén con lai. Cach tiép can nay phu hop véi tinh than cia Cong ude s6 158 ciia ILO vé chim
dut viéc 1am (1982) - yéu cau viéc chidm dut tir phia NSDLD phai dya trén 1y do chinh dang, du Viét
Nam chua phé chuan Cong uéc nay'; (4) c6 thé lam phat sinh hau quéa phap 1y bat loi néu thyc hién trai
quy dinh. Khi d6, chu thé vi pham phai ganh chiu cac trach nhiém phép 1y tuong tmg nhu bdi thuong
thiét hai, hoan tra cac khoan lgi ich da nhan hodc thyc hién cac nghia vu khac theo quy dinh ctua phap
luat lao dong.

Nhu vay, don phuong chdm dit HDLD vira 1a quyén phap 1y quan trong ctia NLD va NSDLD, vira
c6 thé tré thanh hanh vi vi pham phap lut néu khong duoc thuc hién ding cac diu kién luat dinh. Trén
thuc té, khong phai moi trudng hop trai phap luat déu xuat phat tir ¥ thitc ¢d y vi pham; nhiéu trudong
hop phat sinh do cac bén chua hiéu diy da quy dinh hodc do chinh nhitng han ché, bt cap trong cac quy
dinh hién hanh. Trong bdi canh thi truong lao ddng ngay cang phat trién va cac QHLD ngay cang da
dang, mot sb quy dinh vé don phuong chdm dut HPLD da boc 10 nhiing han ché nhét dinh, dat ra yéu
ciu tiép tuc nghién ctru, hoan thién phap luat nhim bao dam su can bang lgi ich gitta NLD va NSDLD
va nang cao hiéu qua diéu chinh trong bdi canh QHLD hién nay.

2. Phwong phap nghién ciu

Bai viét dugc thuc hién bang cac phuong phap nghién ciru dic thi ciia khoa hoc phéap 1y. Phuong
phép phan tich - tong hop duoc sir dung dé 1am rd ndi dung cac quy dinh cia BLLD nam 2019 va vin
ban hudng dan thi hanh (tiéu biéu 1a cac Diéu 15, 16, 35, 36, 40, 41, 45, 62 va Nghi dinh 145/2020/
ND-CP) vé cin cu, trinh tu, thu tuc va hau qua phap 1y cia viéc don phwong chdm dut HPLD, tir 6
nhan dién nhitng khoang trong va bét cap trong quy dinh hién hanh. Phuong phap nghién ciru ban an
duoc ap dung thong qua viéc phan tich mot sé ban 4n lao dong phuc tham dién hinh cua Toa 4n nhan
dan (tinh Bac Ninh va Thanh phé Ho Chi Minh) nham danh gia thyc tién 4p dung phap luat va lam rd
nhitng vudng méc trong qua trinh giai quyét tranh chip. Phuong phép so sanh luit hoc dugc sir dung
dé ddi chiéu quy dinh cta Viét Nam voi chuin muc lao dong quéc té, tiéu biéu la Cong udc sb 158 cua
ILO vé chdm dut viéc 1am. Trén co s& két hop cac phuong phap néu trén, bai viét dua ra cac kién nghi
hoan thién phap luat vé don phuong chim dut HDLD.

3. Mot s6 han ché trong quy dinh ciia phap luit vé don phwong chAm dit HPLD & Viét Nam
hién nay

Thir nhat, han ché vé 1y do don phwong cham dirt HPLD.
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Phap luét ghi nhan cac can ctr dé thyuc hién viéc don phuong chdm dit HPLD nhu mot quyén chinh
dang cua cac bén? Tuy nhién, viéc ching minh cac can ctr nay la hop phap lai gap khong it kho khian
cho ca NLD va NSDLP, dong thoi lam gia ting nguy co phat sinh tranh chip lao dong.

Ddi véi can cir “thudng xuyén khong hoan thanh cong viéc™, thay vi xay dung mot tiéu chuin danh
gia thong nhat, phap luat lai giao cho NSDLD tu quy dinh tiéu chi danh gia mtc do hoan thanh cong
viéc trong quy ché ciia doanh nghiép. Theo diém a khoan 1 Piéu 36 BLLD nam 2019, quy ché nay do
NSDLPD ban hanh nhung phai tham khao ¥ kién t6 chic dai dién NLD tai co so (noi c6 t6 chirc nay).
Tuy vay, co ché tham khao y kién khong mang tinh rang budc vé ndi dung tiéu chi va khong ap dung &
noi chua c6 té chirc dai dién NLD, nén chua du dé ngin ngira rui ro lam dung. Quy dinh nay nham bao
dam tinh linh hoat phit hop vé6i dic thu tig nganh nghé, nhung trén thyc té tiém an nguy co tiéu chi bi
thiét 14p qua cao hodc thiéu kha thi, vuot qua yéu cau thong thuong cua vi tri viée lam. Hé qua 1a NLD
du hoan thanh phén 16n nhiém vy van c6 thé bi danh gid khong dat theo tiéu chuén ndi bd, va can cir
nay co thé bi su dung dé hop thirc hoa viéc chim dat HPLD d6i véi NLD ma doanh nghiép khong con
nhu cau st dung.

Déi véi trudng hop NLD dugce don phuong chim dut HDLD khong cin béo trude khi bi nguoc dai,
danh déap, xtic pham danh dy, nhan phém hoac bi quéy rdi tinh duc tai noi lam viéc?, day la nhiing quy
dinh tién b, thé hién sy quan tdm bao vé nhan phidm, danh dy va “noi 1am viéc” an toan cho NLD".
Tuy nhién, cic hanh vi nay thuong dién ra trong khong gian riéng tu, kin déo, it nguoi chirng kién hoic
thé hién qua 16i néi, cir chi mang tinh tinh than, nén viéc thu thap chimg ctr dé ching minh hét strc khé
khan. Thyc tién cho thay, gan 23% ngudi lao dong trén toan thé gidi (twong duwong hon 740 triéu ngudi)
ting 1a nan nhan cta bao lyc va quéy r6i tai noi 1am viéc, du 1a thé chit, tim 1y hay tinh duc®; nhung
nhiéu NLD vi lo ngai khong du chiing ctr hodc s¢ bi tra thu, mat viéc lam nén da lya chon im lang. Do
d6, hidu qua ap dung quy dinh nay trén thuc té chua cao néu thiéu co ché hd trg chirng minh hoic hudng
dan cu thé tir co quan c6 tham quyén.

Mot bat cap khac xudt phat tir cin cit mot bén cung cp thong tin khong trung thyc’ 1am anh huéng
dén viéc giao két HDLD. Quy dinh nay nham bao dam nguyén tic thién chi, trung thuc trong QHLDS,
nhung phap luat hién hanh chua giai thich r3 thé nao 1a thong tin khong trung thuc va mirc d6 anh huong
dén viéc giao két HPLD nhu thé nao thi du dé don phuong chidm dit. Nhiéu truong hop NLP khai
khéng chinh xac mot s thong tin ¢4 nhan (noi cu tra, tinh trang hon nhan...) nhung khong lién quan
truc tiép dén niang luc chuyén mon, kha nang thuc hién cong viéc; tuong tu, NSDLD co6 thé chua cung
cip day du thong tin vé& diéu kién lam viéc, phuc loi nhung chua gy thiét hai dén quyét dinh giao két
ctia NLD. Sy thiéu rd rang niy tao khoang tréng phap 1y va gay khé khin cho co quan giai quyét tranh
chéap khi danh gia mic d6 anh hudng cua thong tin sai léch trong tirng truong hop. Dién hinh, tai Ban
an s6 03/2024/LB-PT ngay 19/1/2024 cua Toa an nhan dan tinh Bac Ninh?, NLD bi don phuong chim
dut HPLD do cung cip khong trung thuc thong tin vé qué trinh cong tc, vi tri 1am viéc va kinh nghiém
khi ing tuyén; Toa an nhan dinh cac thong tin sai léch nay di anh huong truc tiép dén quyét dinh tuyén
dung, vi pham nghia vu cung cip thong tin trung thuc theo khoan 2 Pidu 16 BLLD nam 2019, két luan
viéc chdm dit HPLD theo diém g khoan 1 Diéu 36 1a ¢6 cian ci va bac toan bd yéu ciu khoi kién cua
NLbD.

C6 thé thay, mic du BLLD nam 2019 di mé rong va hoan thién cac can ctr don phuong cham dut
HDLD so véi BLLD nam 2012, mét sb cin cir van rat kho chimg minh trong thyc tién, vira anh huéng
dén hiéu qua thyc hién quyén, vira lam gia ting nguy co tranh chip. Vi vay, viéc cu thé hoa tiéu chi ap
dung va xay dung co ché ching minh phu hop 13 yéu ciu cin thiét.
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Thit hai, han ché trong quy dinh vé trinh tw, thii tuc don phwong cham dirt HPLD.

Trudc hét, phap luat hién hanh chua quy dinh thong nhat vé hinh thirc théng bao. Piéu 35 va Piéu 36
BLLD nim 2019 chi yéu cau “bao trudc” trong thoi han luat dinh ma khong quy dinh hinh thirc!®; riéng
nghia vu thong bio chidm dut theo khoan 1 Diéu 45 bugc NSDLD théng bio bang vin ban, song luat
chua xé4c dinh thé nao 13 vin ban hop 1€ va phuong thirc guri''. Trén thuc té, viec thong bao co thé dugc
thuc hién bé'lng nhiéu phuong thuc (thu dién tu, tin nhin, ung dung mang xa hdi hoac 101 noi tryc tiép).
Khi tranh chip phat sinh, cac bén thuong khong thdng nhat duoc vé thai diém, ndi dung thong bao hodc
viéc bén con lai da thyc sy nhén dugc hay chua. Su thiéu théng nhat nay tao khoang tréng dé cac bén
né tranh trach nhiém, lam giam tinh minh bach va an toan phap 1y.

Mot han ché khac 1a phap luat van dit ning yéu td tudn tha tha tuc bao trude ma chua xem xét toan
dién ban chét va 1y do cham dut. Viéc khong bao dam thdi han bao trudc c6 thé khién hanh vi bi xac
dinh 1a trai phap luat, du chu thé c6 can ctt hop phap. Vi du, NLD thuc sy khdng con nhu ciu tiép tuc
lam viéc hoac NSDLD c6 co sé chirng minh NLD thuong xuyén khong hoan thanh cong viéc, nhung
do vi pham sb ngay bao trudc nén van bi coi la trai phap luat va phai boi thuong. Cach tiép can nay bao
dam tinh 6n dinh cuia QHLD, nhung trong mot sb trudng hop chua phan anh ddy du ban chit quan hé,
boi muc dich ciia bao trude chi yéu nham tao diéu kién cho cac bén chuin bi phuwong an thay thé lao
dong hodc tim viéc lam mdi. Thuc tién xét xtr cho théy vi pham trinh ty, thil tuc van 1a nguyén nhan phé
bién dan dén viéc cham durt bi tuyén trai phap luat. Trong Ban an lao dong phiic thdm s6 55/2026/LD-PT
ngay 26/3/2026 cua Tda an nhan dan Thanh phd H6 Chi Minh'2, doanh nghiép khéng chirng minh duoc
viéc da giri cac thong bdo, quyét dinh lién quan dén qua trinh xir 1y ky luat cho NLD va cac chi thé lién
quan, nén Toa an két luan da vi pham trinh ty, thu tuc bit budc va tuyén hanh vi don phuong cham dut
HDLD Ia trai phap luat.

Bén canh d¢, ddi v6i nhitng truong hop duoc don phuong cham dit HDLD khong can bao trude theo
khoan 2 Piéu 35 BLLD nam 2019 (bi quéy rdi tinh duc, bi nguoc dai, danh dap, xuc pham danh du, nhan
pham hoic khong dugc tra lwong diy du, ding han), phap luat van chua xay dung co ché chirg minh va
danh gia ching ctr cu thé. Véi hanh vi quiy rdi tinh duc hodc xtc pham danh dy, nhan pham - thuong
dién ra kin déo - viéc thu thap chimg cw truc tiép rat kho, trong khi phap lut chua hudng dan vé loai
chimg ctr duoc sir dung, tiéu chi danh gia hay co ché hd trg NLD. Do d6, khi NLD nghi viéc ngay ma
khong chiing minh dugc can ctr thi lai trd thanh hanh vi trai phap ludt do vi pham nghia vu bao trudc.
Vi truong hop khong tra lwong dung, du, viéc ching minh c6 vé dé hon qua bang luong, sao ké nhung
khéng phai NLD nao ciing c6 didu kién tiép can, luu giit day du tai liéu; NLD thuong & vi thé yéu hon
trong thu thap ching ctr. Ngoai ra, phap luat ciing chua quy dinh co ché xac nhan viéc da nhan thong
béo va trinh ty xt Iy khi bén nhén cb tinh né tranh, tir chéi tiép nhan.

Nhu vay, cic quy dinh vé trinh ty, thi tuc trong BLLD nidm 2019 tuy di tao khung phép 1y co ban
nhung van con nhiéu khoang tréng vé hinh thtrc théng bao, co ché xac nhan viéc nhan thong bao va
hudng dan thu thap, danh gia chiing ct trong cac trudng hop dic biét, 1am gia ting nguy co tranh chap
va anh hudng dén hiéu qua bao vé quyén loi cac bén.

Thir ba, han ché trong quy dinh vé gidai quyét quyén lgi, nghia vu ciia cdc bén khi don phwong chim
dut HDLD.

Mic du BLLD nam 2019 di danh nhiéu diéu khoan quy dinh hau qua phéap 1y ctia viéc don phuong
chdm duat HPLD hop phap va trai phap luat'3, mot sé quy dinh van chua bao dam sy hai hoa loi ich giira
NLD va NSDLDb.

Trude hét, khi NLD don phwong cham diat HDLD trai phap luat thi khong duoc hudng tro cip thoi
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viéc, phai boi thudng nira thang tién lvong theo HDLD va mot khoan tuwong tng tién luong trong nhiing
ngay khong bao trude'*; néu c6 hop ddng dao tao nghé thi phai hoan tra chi phi dao tao's. Quy dinh nay
nham bao vé NSDLD, nhung muc boi thuong duogc 4n dinh cung ma chua tinh dén tinh chét, mtc do
thiét hai thuc té. D6i v6i lao dong phd thong, viée tim ngudi thay thé twong dbi nhanh, chi phi khong
16n; nhung ddi v6i vi tri quan 1y, chuyén gia k¥ thuat, k¥ su trinh do cao hoic lao dong ndm giir bi quyét
cong nghé, khach hang quan trong, viéc nghi viéc dot ngodt co thé khién doanh nghiép tri hoan dy an,
mét khach hang, gian doan san xuét, ton kém tuyén dung va dao tao mai. Khi do6, khoan boi thuong néu
trén thuong khong du bu ddp ton thit thuc té. Thyc tién xét xtr cho thay Toa an thudng bao vé hiéu luc
clia cac cam két dao tao va nghia vu lam viéc sau ddo tao khi thoa thuan dugc xac 1ap hop phap. Ching
han, tai Ban an s6 121/2025/LD-PT ngay 30/12/2025 ctia Toa an nhan dan Thanh phd H6 Chi Minh'¢,
NLD sau khi dugc cir di dao tao dd chdm duat QHLD trude thoi han cam két; Toa an xac dinh NLD vi
pham nghia vu da thda thuan va budc hoan tra chi phi dao tao theo cam két.

O chiéu nguoc lai, khi NSDLD don phuong chdm diat HPLD trai phap luat'’, NSDLD phai nhan
NLD tro lai lam viéc theo HDLD da giao két, tra tién lvong, dong bao hiém x3 hdi, bao hiém y té, bao
hiém that nghiép cho thoi gian NLD khéng dugc 1am viéc va bdi thuong it nhét hai thang tién luong.
Quy dinh nay thé hién nguyén tic bao vé NLD - chu thé yéu thé hon. Tuy nhién, viéc budc nhdn NLD
tré lai khong phai lic nao ciing kha thi, boi sau tranh chip, sy tin tuéng va thién chi hop tac thuong
khong con, hoic NSDLD da thay d6i co ciu t6 chirc. BLLD nam 2019 di dy liéu phuong an cho tinh
huéng nay: theo khoan 2 Diéu 41, néu NLD khong mubn tiép tuc lam viéc thi dugc nhan thém trg cép
thoi viéc; theo khoan 3 DPiéu 41, néu NSDLD khong mudn nhén lai va NLD d@)ng v thi hai bén thoa
thuan mot khoan bdi thuong thém (it nhat bang 2 thang tién luong) dé chdm dit HPLD. Han ché nim
& chd ca 2 phuong 4n déu phu thudc vao ¥ chi hodc sy thoa thuan cua cac bén: khoan 3 Diéu 41 chi 4p
dung khi NLD “ddng y”, con muc bdi thudng thém phai do hai bén “thoa thuan”. Khi quan hé da dé v
nhung mot bén van kién quyét yéu cau nhan lai dé gay strc ép, hodc khi cac bén khong thong nhat duoc
murc bdi thudng, phap luat chua trao cho co quan tai phan co s& dé 4n dinh mot khoan bdi thudng thay
thé cho nghia vu nhan lai lam viéc.

Mot han ché khac 1a phap luat chi yéu tap trung vao bdi thudng thiét hai truc tiép, trong khi chwa c6
co ché day du dé bu dip cac thiét hai gian tiép phat sinh tir hanh vi don phuong chim dut HDLD trai
phap luat. B6i véi NLD, viée bi chdm dirt trai phap luat khong chi gy thiét hai vé tién luong ma con lam
gian doan qua trinh lam viéc, anh hudng co hoi thang tién, dao tao va tac dong tiéu cuc dén doi séng vat
chat, tinh than. P6i vdi NSDLD, viéc NLD nghi viéc trai phap luat cé thé phat sinh chi phi tuyén dung,
dao tao thay thé hodc bo 1§ co hoi kinh doanh, d6i khi 16n hon nhiéu so véi khoan bdi thudng luat dinh.
Tuy nhién, cac thiét hai gian tiép thuong kho chirng minh nén phap luat chua xay dung duogc co ché xac
dinh va bdi thuong phu hop, dan dén nhiéu ton that thuc té khong duoc xem xét day du.

Tt nhitng phan tich trén c6 thé thiy, mic da BLLD nam 2019 di xay dung co ché xu 1y hau qua phap
1y trong d6i day du, mot sé quy dinh van con cing nhic, chua phan anh diy du thiét hai thuc té va chua
dap tng hoan toan yéu cu cua thyuc tién QHLD hién nay.

4. Mot s6 giai phap, kién nghi nhiam hoan thién quy dinh ciia phap luat vé don phwong chim
dut HDLD

Tt nhitng han ché vé cin c, trinh tyu, tht tuc va hau qua phap 1y néu trén, viéc tiép tuc hoan thién
cac quy dinh cia phap ludt vé don phuong cham dut HPLD 14 cin thiét nham bao dam tinh minh bach,
théng nhét va kha thi. Trén co s& do, tac gia dé& xuit mot sb kién nghi nhu sau.

Thir nhat, hoan thién cac quy dinh vé cin ctr don phuwong chdm diat HDLD theo hudng cu thé, rd
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rang va kha thi. P4i voi can cir “thudng xuyén khong hoan thanh cong viéc”, phap luat can quy dinh
cu thé hon céc tiéu chi danh gia nham bao dam rd rang, minh bach, do luong duge va dugce thong bao
trudc cho NLD, qua d6 han ché tinh trang lam dung. Di voi truong hgp NLD duoc cham dirt ma khong
can bao trude khi bi nguoc dai, quéy r6i tinh duc hodc xtc pham danh dy, nhan phém, can huéng dan
cu thé céc loai chimg ctr dugc chdp nhan va co ché danh gia chimg ctr pht hop. Pong thoi, can 1am rd
hanh vi “cung cp thong tin khong trung thuc”, xac dinh nhitng thong tin c6 ¥ nghia quyét dinh déi vai
viéc tuyén dung va chi xem 1a can ctr cham dit khi thong tin sai 1éch anh huong dang ké dén quyét dinh
tuyén dung hodc qua trinh thuc hién cong viéc.

Thit hai, hoan thién cac quy dinh vé trinh ty, tha tuc theo huéng minh bach va phu hop voi xu hudng
chuyén dbi sb. V& hinh thirc thong bao, can quy dinh cu thé cac phuong thirc dugce chip nhan, bao gom
ca vian ban gidy va cac phuong thirc dién tir (thu dién tir, hé thong quan 1y nhan sy, nén tang giao dich
dién tir). V& thi tuc bao trudce, can xac dinh rd gia tri phap 1y cua ting hinh thac théng bao, thoi diém
thong bao dugce xem 1a hop 1¢; dong thoi nghién ciru co ché xir 1y linh hoat hon dbi véi trudong hop c6
can cir hop phap nhung vi pham thoi han bao trude, twong xting v6i mic d6 vi pham thuce té. Vé ching
minh ching cir, can huéng dan cu thé nghia vu chirg minh ciia céc bén va ting cudng trach nhiém cta
NSDLD trong viéc luu trix ho so, tai liéu lao dong. Vé xé4c nhéan viéc nhan thong bao, can xay dung co
ché xac dinh 1 viéc thong bao da dugc giri va tiép nhan hop 1é hay chua, dic biét ddi voi cac phuong
thirc dién tu.

Thit ba, hoan thién cac quy dinh vé giai quyét quyén loi, nghia vu va trach nhiém phap 1y theo hudng
bao dam cong bang va can bang loi ich. Péi voi truong hop NLD don phwong chidm dit HDLD trai phap
luat, nén nghién ctru co ché bdi thuong két hop giita khoan bdi thudng dinh muc va khoan boi thuong
trong (g voi thiét hai thuc té duoc ching minh. Pdi v6i truong hop NSDLP don phuong chdm dut
HDLD trai phap luat, trén co sé cac phuong an bdi thuong thay thé di c6 tai khoan 2 va khoan 3 Dicu
41, phap luat nén bd sung thadm quyén cho co quan giai quyét tranh chip dugc quyét dinh chdm duat
QHLD va an dinh muc bdi thuong thay thé hop 1y ngay ca khi cac bén khong thoa thuan dugc, trong
truong hop viéc nhan NLD trd lai 1am viéc da thuc sy khong con kha thi. Bén canh do, can ghi nhan
dﬁy du hon cac loai thiét hai thuc té (thiét hai vé co hoi viéc lam, thu nhap trong tuong lai, uy tin nghé
nghiép hoic ton thét tinh than trong nhitng trudng hop nhat dinh) va nang cao hiéu qua cua co ché hoa
giai, dbi thoai, thuong lugng lao dong nham khuyén khich cac bén tu giai quyét tranh chap, giam ap luc
cho co quan tai phan va bao dam t6t hon quyén, loi ich hop phéap cua cac chu thém

TAI LIEU TRiCH DAN:

'TLO, C158 - Termination of Employment Convention, 1982 (No. 158), NORMLEX, https://normlex.ilo.org/dyn/
normlex/en/f2p=NORMLEXPUB:12100:0::NO::P12100_ILO _CODE:C158

2Piéu 35 va Diéu 36 By luat Lao dong nam 2019.
3Piém a khoan 1 Diéu 36 Bo luat Lao dong ndm 2019.
“Piém c, d khoan 2 Diéu 35 Bo luat Lao dong nam 2019.

STheo khoan 3 Diéu 84 Nghi dinh 145/2020/ND-CP ngay 14/12/2020 cua Chinh pht, noi lam viéc dugc hiéu 1a
“bat cir dia diém nao ma nguoi lao dong thuc té 1am viéc theo thoa thuan hodc phan cong cua ngudi st dung lao
dong, bao gém ca nhitng dia diém hay khong gian ¢6 lién quan dén cong viéc nhu cac hoat dong xa hoi, hdi thao,
tap huén, chuyén di cong tac chinh thuc, bita dn, hoi thoai trén dién thoai, cac hoat ddng giao tiép qua phuong tién
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st dung lao dong cung cp va dia diém khac do ngudi st dung lao dong quy dinh”.

SILO, Lloyd’s Register Foundation & Gallup (2022)
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LUAT

"Piém g khoan 2 Diéu 35 (dbi v6i ngudi lao dong) va diém g khoan 1 Piéu 36 (ddi voi ngudi st dung lao dong)
B ludt Lao dong nam 2019.

$Khoan 1 Diéu 15 Bo luat Lao dong nam 2019.

Ban an s6 03/2024/LD-PT ngay 19/1/2024 ciia Toa 4n nhan dan tinh Bic Ninh vé viéc tranh chap yéu cau huy
thong bao cham dut hgp dong lao dong va boi thuong thiét hai (xét xt phiic tham ban an so tham so 01/2023/
LD-ST ngay 20/9/2023 cua Toa an nhan dan huyén Tién Du), https://congbobanan.toaan.gov.vn/2tal405516t1lcvn/
chi-tiet-ban-an, truy cap ngay 19/02/2024.

1 Khoan 1 Piéu 35 va khoan 2 Diéu 36 B luat Lao dong nam 2019.

' Khoan 1 Diéu 45 B6 luat Lao dong nam 2019.

12 Ban 4n s6 55/2026/LD-PT ngay 26/3/2026 ciia Toa 4n nhan dan Thanh phd HO Chi Minh vé truong hop bi don
phuong cham dut hgp dong lao dong (xét xtt phuc thdm ban an so tham s6 03/2025/LD-ST ngay 25/9/2025 cta
Tda an nhan dan khu vyc 19 — Thanh phd Ho Chi Minh), https://congbobanan.toaan.gov.vn/2ta2101927t1cvn/chi-
tiet-ban-an, truy cap ngay 21/4/2026.

13 Piéu 40 va Piéu 41 B6 luat Lao dong nam 2019.

14 Pidu 40 Bo luat Lao dong nam 2019.

15 Piéu 62 Bo luat Lao dong nam 2019.

16 Ban an s6 121/2025/LD-PT ngay 30/12/2025 cta Toa an nhan dan Thanh phd HO Chi Minh vé viéc don phuong
cham duat hgp dong lao dong (xét xir phlic tham ban an so tham s6 09/2025/LD-ST ngay 10/9/2025 ctua Toa an
nhan dan khu vyc 6, Thanh pho Ho Chi Minh), https://congbobanan.toaan.gov.vn/2ta2080993t1cvn/chi-tiet-ban-
an

7 Piéu 41 B6 luat Lao dong nam 2019.
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