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Pon phuong chidm dat hop dong lao dong (HPLD) ciia nguoi lao dong (NLD) 1a ché dinh quan
trong duoc ghi nhan trong cac Bg luat Lao dong (BLLD) nhim bao dam quyén tu do viée lam ciing nhur
quyén loi chinh dang ctia NLD khi chdm dat quan hé lao dong. Quy dinh hién hanh vé don phuong
cham dtat HDLD ciia NLD tuy c6 nhiéu vu diém, song trong qua trinh thyc hién, cac quy dinh nay dan
boc 16 mot sd diém bat cap. Trén co sé phan tich, danh gia thuce trang quy dinh cia BLLD nam 2019 vé
don phuong cham dit HDLD ciia NLD, bai viét chi ra nhimg bét cap va tir d6 dé xuat mot s kién nghi

hoan thién.

Tir khéa: ngudi lao dong, don phuong cham dit hop dong lao dong, Bo luat Lao dong.

1. Pit van dé

Trong qua trinh thuc hi¢én HDLD, vi 1y do nao do
ma HPLD chdm dat trude thoi han. Viée chdm dut
HDPLD c6 thé xuit phat tir ¥ chi ctia hai bén chu thé
quan h¢ lao dong, tr y chi ctia co quan nha nudc co
thAm quyén hodc tir ¥ chi don phuong ctia mot bén -
NLD hodc NSDLP. Truong hgp HDLD cham dut tir
¥ chi ctia bén NLD con dugce goi 1a don phuwong chim
dut HDLD cua NLD.

Pon phuong chim dut HDLD ciia NLD 14 hanh vi
phép 1y ctia bén NLD nham chim dut hidu lyc ctia
nhitng thoa thuan chua hét thoi han hodc chua hoan
thanh cong viéc ma cac bén di cam két trong hop
ddng, khong phu thudc vao ¥ chi cia NSDLD. Pay la
quyén ciia NLD dugc phap luat lao dong thira nhan
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va bao dam thuc hién. Vi thé, dé viéc don phuong
cham dut HDLD hop phap, NLD phai tuan tha day
da cac quy dinh cua phap luat. Truong hop NLD vi
pham céc quy dinh nay thi viéc don phuong cham dut
HDLD bi coi la trai phap luat va phai ganh chiu
nhitng hau qua phép 1y bat loi.

2. Thue trang quy dinh vé don phwong chim
dirt hop dong lao dong ciia nguoi lao dong

2.1. Cdc trwong hop don phwong chim dirt hop
dong lao dpng ciia ngwoi lao dong

- NLD don phwong cham dirt HDLD khéng can
co Iy do nhung phdi bao truoc cho NSDLD

Trude day, BLLD nam 2012 quy dinh NLD don
phuong chidm duat HPLD phai c¢6 1y do (d6i véi
HPLD xac dinh thoi han) va khong can 1y do (d6i voi
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HDLD khong xac dinh thoi han), thi hién nay BLLD
nim 2019 cho phép NLD dugc don phurong chdm dirt
HPLD khong can c6 1y do, ké ca HLLD khong xac
dinh thoi han va HDLD xac dinh thoi han. Muc dich
ctia quy dinh nay 1a nham bao dam t6t hon quyén tu
do viéc 1am ctia NLD dong thoi tranh tinh trang vé lao
dong cudng buc - “trdi voi y chi, mong mudn tu
nguyén ctia NLD”!, thé hién sy phu hop véi Cong
wdc sb 292 va Cong wde sb 1053 ciia T6 chirc Lao
dong qudc té (ILO) ma Viét Nam da phé chuan. Tuy
nhién, dé bao dam cho NSDLP chu dong tuyén lao
dong dé thay thé, “tranh anh huong dén san xuat, kinh
doanh trong don vi*4, cling nhu trudc day, khoan 1
Diéu 35 BLLD nam 2019 quy dinh NLD bit budc
phai bao trude cho NSDLD. Thoi gian bao trude tuy
thudc vao thoi han cia HPLD. Cu thé: a) it nhét 45
ngay néu lam viéc theo HDLD khong xac dinh thoi
han; b) {t nhat 30 ngay néu lam viéc theo HPLD xéc
dinh thoi han c6 thoi han tr 12 thang dén 36 thang; c)
[t nhat 03 ngay lam viéc néu lam viéc theo HDLD xéc
dinh thoi han c6 thoi han dudi 12 thang,

Trudng hop NLD 1am nganh, nghé, cong viée dic
thu, vi dy: thanh vién 6 lai tau bay; nhan vién k§
thuat bao dudng tau bay, nhan vién sua chita chuyén
nganh hang khong; nhan vién diéu do, khai thac bay;
thuyén vién thudc thuyén bo lam viéc trén tau Viét
Nam dang hoat dong & nudc ngoai,...) khi don
phuong cham diat HPLD thi phai béo trudc cho
NSDLD thoi han dai hon. Thong thuong, cac nganh,
nghé, cong viée “dic thi” doi héi NLD phii c6 trinh
dd chuyén mon, ky thuat cao, chuyén sau, vi thé khi
NLD don phuong chdm diat HDLD phai bao trudce
khoang thoi gian du dai dé NSDLD tim va chon lao
dong thay thé. Cu thé, thoi gian béo trude cho
NSDLPD duoc quy dinh: a) it nhit 120 ngay ddi véi
HDLD khong xac dinh thoi han hoac HDLD xac dinh
thoi han tir 12 thang trd 1én; b) It nhat bang mot phan
tu thoi han cia HDLD d6i v6i HPLD c6 thoi han
dudi 12 thang®.

Viéc bd sung thém thoi han bao trude dbi véi cac
nganh, nghé, cong viéc dic thi nhu trén cta phap luat
hién hanh dugc danh gia 1a ¢6 nhiéu vu diém trong
viée dap tmg kip thoi yéu cau thuc t cua cac nganh,
nghé, cong viéc dac thu, bao dam nguyén tic bao vé
NLBD va quyén, loi ich hgp phéap ctia NSDLD.

- NLD don phwong cham dirt HDLD ¢6 Iy do
nhing khéng can bdo trieée cho NSDLD

Bén canh viéc quy dinh chung vé diéu kién don
phuong chdm diat HDLD cua NLD, phéap luat hién
hanh quy dinh riéng mét sé trudng hop NLD don
phuong chim dit HDLD néu c6 1y do thi khong phai
bao cho NSDLD biét tru6c ma duoc quyén don
phuong cham dit HPLD ngay 1ap tic. Boi I8, cac Iy
do nay chu yéu tir sy vi pham ctia NSDLP dén
quyén, lgi ich cua NLD, nhu: NLD khong duoc bao
dam day du cac quyén loi vé cong viée, tién luong
nhu da thoa thuan trong HDLD; NLD khong duoc
bao dam cac quyén vé nhan than; quyén huong bao
hiém xa hoi; NSDLD cung cip thong tin khong trung
thyc lam anh huong dén viéc thyc hién HPLD. Cu
thé cac truong hop: i) NLD khong dugc bb tri theo
dang cong viéc, dia diém lam viéc hodc khong duoc
bao dam diéu kién lam viéc theo thoa thuan, trir
truong hop quy dinh tai Diéu 29 cua B6 luat; ii) NLD
khong dugc tra du lvong hoac trd lwong khong diung
thoi han, trir truong hop quy dinh tai khoan 4 Piéu
97 cua B9 luat; iii) NLD bi NSDLD ngugc dai, danh
dap hodc c6 161 nodi, hanh vi nhyuc ma, hanh vi lam
anh huong dén stc khoe, nhan phﬁm, danh du; bi
cudng birc lao dong; iv) NLD bi quéy rdi tinh duc tai
noi lam viéc; v) Lao dong nit mang thai phai nghi
viéc theo quy dinh tai khoan 1 Diéu 138 cua Bo ludt;
vi) NLD dii tudi nghi huu theo quy dinh tai Didu 169
cua BO luat, trir truong hop cac bén co6 thoa thuan
khac. NLD du tudi nghi huu thi vé co ban ho di hét
kha ning lao dong. Khi nay, NLD c6 quyén don
phuong chdm diat HPLD khéng can bao trude cho
NSDLD. Trong trudng hop cac bén co6 thoa thuin
khéc thi thuc hién theo thoa thuan; vii) NSDLD cung
cap thong tin khong trung thuc theo quy dinh tai
khoan 1 Diéu 16 ctia Bo luat nay lam anh huong dén
viéc thuc hién HDLD.

2.2. Quyén loi va nghia vu ciia ngwoi lao djng
khi don phwong cham diit hop dong lao dong

- Quyén loi va nghia vu ciia NLD khi don phwong
cham dirt HDLD hop phdp

NLD don phuong chim diat HDLD hop phap 1a
khi NLD tuan tha cac quy dinh vé& bao trude cho
NSDLD. Truong hop khong can phai bao trude thi
phéi c6 mot trong 7 1y do quy dinh tai khoan 2 Diéu
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35 BLLD niam 2019. Khi NLD don phuong chdm durt
HDLD hop phéap, méc nhién s€ dugc gidi phong cac
quyén va nghia vu thuc hién HPLD da cam két (trir
truong hop cé thoa thuan vé ndi dung, thoi han bao vé
bi mat kinh doanh, cong nghé va viéc boi thuong khi
vi pham), song NLD van phai thuc hién cac nghia vu
va dugc hudng cac quyén loi khi thanh 1y hop dong.

Ve quyén loi:

NLD don phuong cham dit HDLD ma c6 thoi
gian lam viéc thuong xuyén tir du 12 thang trd 1€n
cho NSDLD thi dugc hudng tro cap thoi viée (trir
trudng hop NLD du diéu kién hudong lwong huu ma
khong c6 thoa thuan khac). Mirc tro cap théi viée ctia
NLD duoc xac dinh tuy thudc vao thoi gian NLD da
lam viéc cho NSDLD va muc luong lam cén ct tinh
tro cép ctiia NLD, cir mdi nam NLD thyc té lam viéc
cho NSDLD duoc trg cip bang mét nira thang tién
lwong. Thoi gian lam viéc dé tinh tro cdp thoi viée 1a
téng thoi gian NLD da 1am viéc thuc té cho NSDLD
trir di thoi gian NLD di tham gia bao hiém thit
nghiép theo quy dinh cua Luét Viéc lam va thoi gian
lam viéc da dwoc NSDLP tra tro cap thoi viée trude
do6 (néu co).

NLBD dugc thanh toan tién lwong ciia nhitng ngay
da lam viéc chua duoc thanh toan: Theo quy dinh tai
khoan 2 Diéu 48 BLLD nidm 2019, khi chédm dit
HDPLD, NSDLD c6 trach nhiém phai thanh toan tién
lwong ctuia nhitng ngay NLD da lam viéc chua dugc
thanh toan. Ngoai ra, theo quy dinh tai khoan 3 Piéu
113 BLLD nam 2019 thi truong hop NLD do thoi
viéc ma chua nghi hang nim hodc chua nghi hét s6
ngay nghi hang nim thi dugc NSDLP thanh toan
tién lwong cho nhitng ngay chua nghi. NLD duogc
NSDLD hoan thanh thu tuc xac nhan thoi gian dong
bao hiém xi hoi, bao hiém that nghiép va tra lai
cling v6i ban chinh gidy to khac néu NSDLD giit
ctia NLD; dugc NSDLD cung cap ban sao cac tai
liéu lién quan dén qué trinh lam viéc cia NLD néu
NLD yéu cau. Chi phi sao, giri cac tai liéu do
NSDLD chi tra.

Vé nghia vu:

Bén canh cac quyén loi NLD dugc huong khi don
phuong cham dut HDLD dung phap luat, NLD thyc
hién nghia vu sau: ban giao tai san, cong viéc cho
NSDLD; thanh toan ng (néu co).
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- Quyén lgi va nghia vu ciia NLD khi don phwong
cham dirt HDLD trdi phdp ludt

Khi NLD don phuong chim dit HDLD trai phap
luat, tirc 1a khong tuan thi quy dinh vé thoi gian bao
truGe theo khoan 1 Piéu 35 BLLD nam 2019 hodc
khong c6 1 trong 7 1y do theo quy dinh tai khoan 2
Diéu 35 BLLD nam 2019. Khi don phuong chdm
dut HDLD trai phap luat, NLD phai ganh chiu cac
hau qua bét 1oi, cu thé phai thyc hién cac nghia vu
quy dinh tai Diéu 40 BLLD nam 2019. ¢ la:

NLD khoéng dugc tra trg cép thoi viéc: Theo
khoan 1 Piéu 40 BLLD nim 2019, NLD khong
duoc tra trg cp thoi viée khi don phuong cham dit
HDLD trai phap luat. Boi, hanh vi don phuong
chim dit HDLD trai phap luat cia NLD (huy ngang
hop dong) s& khién NSDLD bi dong trong sir dung
lao dong, nhat 1a NLD gitt chic vu quan 1y hoic
thuc hién cac cong viéc quan trong ma khong dé
dang tim ngudi thay thé.

NLD phai bdi thuong cho NSDLD nira thang
tién lwong theo HDLD va mot khoan tién twong
g véi tién lwong theo HDLD trong nhiing ngay
khong bao trude do hanh vi don phuong chdm dut
HDLD trai phap ludt cia NLD da gay thiét hai cho
NSDLD, chinh vi vdy ho phai co6 trach nhi¢m boi
thuong nhitng tén that ho gy ra. Ngoai ra, néu
NLD vi pham thoi gian béo trude thi phai bdi
thuong cho NSDLD mot khoan tién twong img véi
tién lwong theo HDLP trong nhitng ngay khong
bao trudc.

Truong hop NLD don phuong chim dut HDLD
ma vi pham thoi gian cam két lam viéc cho NSDLD
trong hop ddng dao tao nghé thi phai hoan tra chi phi
dao tao cho NSDLD. Murc hoan tra do hai bén thoa
thuan trén co sé quy dinh ctua phap ludt va ghi trong
hop dong dao tao nghd’.

3. Mot s6 bit cip trong quy dinh vé don
phwong chim dirt hop dong lao dong ciia ngudi
lao dng va kién nghi hoan thién

Thir nhat, phdp ludt quy dinh NLD don phwong
cham divt HDLD trong moi truong hop khong can Iy
do la chwa thuce su hop [y.

Lan dau tién trong lich str quy dinh vé don phuong
chim dut HDLD cua NLD, phap luat mé rong quyén
ctia NLD duoc don phuong chim dit HDLD khong



LUAT

can 1y do, chi can tuan tha nghia vu bao trudc, trir 7
trudng hop quy dinh tai khoan 2 Piéu 35 BLLD nam
2019. Quy dinh nay c¢6 nhiéu wu diém nhu da phan
tich ¢ trén, phu hop v6i xu hudng chung ctia nhiéu
qudc gia trén thé gidis.

Tuy nhién, xét & goc do thuc té tai Viét Nam, nhu
cau sir dung lao dong chét lugng cao, chuyén sau
trong mot ) nganh, nghé, cong viéc tai mot )
doanh nghiép, chiing t6i cho rang, can quy dinh ly
do cho mét sé truong hop ngoai 1& nhu cac nganh,
nghé, cong viéc dic thu. Boi, néu NLD don phuong
cham dut HPLD & cac nganh, nghé, cong viéc nay
s& lam anh hudng 16n dén viéc thiéu hut nhan sy tai
mot s6 khau/bd phan quan trong (nhan vién k¥ thuat
bao dudng tau bay, nhan vién sta chita chuyén
nganh hang khong; nhan vién diéu do, khai thac
bay; ngudi quan 1y doanh nghiép;...). Hon nita, ddi
v6i nhirg nganh, nghé, cong viéc mang tinh chat
dac thu ¢ Viét Nam hién nay, lao dong co6 tay nghé
chiém s lugng it nén khong phai khi nao NSDLD
cling tuyén chon ngay dugc. Hodc quy dinh nhu
hién tai nhung kém theo phuwong 4n m¢ gidng nhu
Lién bang Nga, d6 la: NLD bao trude theo thoi gian
quy dinh, song viéc chdm dut HDLD ciia NLD s&
chua thuc hién néu NSDLD chua tuyén duoc nguoi
thay thé®.

Thit hai, phép ludt chwa quy dinh cu thé thoi gian
bao truoc: “ngay”, “ngay lam viéc” va chwa quy
dinh hinh thikc bdo trueoc.

Tai diém a, b khoan 1 Piéu 35 BLLD niam 2019
quy dinh thoi gian bao truéc khi NLD don phuong
chim dat HPLD 13 “ngay”, con tai diém ¢ khoan 1
Diéu 35 BLLD nam 2019 quy dinh 14 “ngay lam viéc”.

Véi quy dinh nay, c6 thé hiéu thoi gian béo trude
cho cac truong hop ¢ diém a, b khoan 1 Diéu 35 dugc
hiéu theo B6 ludt Déan sy ndm 2015. Nhu vay, “ngay”
duoc tinh theo ngay dwong lich, bao gdm ca ngay 18,
tét, ngay nghi hang tuan. Con thoi gian béo trude cho
céc truong hop ¢ diém ¢ khoan 1 Diéu 35 “ngay lam
viéc” duoc tinh theo duong lich, khong bao gém cac
ngdy nghi 18, tét, ngay nghi hang tuan. C6 1& vi thoi
gian bao trudc trong trudng hop nay ngin, nén phap
luat lao dong xac dinh riéng la “ngay lam viéc”.

Tuy nhién, quy dinh khong théng nhit nay dé gay
ra hiéu nhdm cho NLD dic biét la di v6i NLD c6

trinh d¢ thap, it hiéu biét phap luat. Tir d6, dan dén
viéc don phuong chim dit HDLD trai phap luat do
NLPD vi pham thoi gian bao trude. Vi thé, phap luat
can c6 hudng dan cu thé, gidng nhu trude day, thoi
gian bao trude déu tinh chung 1a ngay lam viéc.

Ngoai ra, BLLD nam 2019 chi quy dinh NSDLD
phai thong bao bang vin ban cho NLD vé viéc cham
diat HPLD khi HDLD cham dit (khoan 1 Biéu 45
BLLD nim 2019), va thong bao bang vin ban khi
mdi bén huy bo viée don phuong chim dat HDLD
trude khi hét thoi han bao truée (Piéu 38 BLLD
nam 2019), chua c6 quy dinh vé hinh thtrc thong bao
cho bén kia biét trudc khi don phuong chdm dit
HDLD. Diédu do s& gay khong it kho khian cho NLD
khi thyc hién nghia vu bao trude (bang vian ban hay
101 n6i hay hanh vi), dong thoi dé phat sinh tranh
chap lao dong.

Pé khéc phuc bat cap nay, ciing nhu phap luat
Viét Nam trude day va ciing nhu phép luat mot s6
qudc gia (vi du: Lién bang Nga quy dinh khi NLD
don phuong cham dit HDLD phai bao trude cho
NSDLP biét bang vin ban it nhét 1a 2 tuan 1& chung
cho céac truong hop; hoac Philippines quy dinh yéu
cau NLD giri thong béo vé 1y do nay trude mot thang,
néu khong s& phai chiu trach nhiém vé cac thiét
hai;...)!°, phap luat hién hanh can bo sung quy dinh
hinh thirc bao trudc bang van ban. Quy dinh nhu vay
s& tao co sO dé bao dam quyén va nghia vu cta cic
bén khi don phuong chim diut HDLD, dong thoi 14 co
s& dé yéu cau NLD boi thuong tién luong khi vi pham
nhitng ngay bao trudc néu co.

Thir ba, phdp ludt chira quy dinh cu thé vé “cung
cap théng tin khong trung thuc... lam dnh hwéng dén
viéc thuc hién HPLD”.

Piém g khoan 2 Piéu 35 BLLD nam 2019 quy
dinh NLD dugc don phuong cham dut HDLD ma
khong phai bao cho NSDLD biét truéc khi NSDLD
cung cap thong tin khong trung thye theo quy dinh tai
khoan 1 Piéu 16 BLLD ndm 2019 1am anh huong
dén viéc thyc hién HDLD. Nhu vay, dé don phuong
chdim dat HDLD ma khong phai bao trudc cho
NSDLB, NLD phai chimg minh dugc viée cung cap
thong tin cua NSDLD lam anh huong dén viéc thuc
hién HPLD. Song cho dén nay, chua c6 vin ban
hudng dan nhu thé nao 14 “thong tin khong trung

$6 11/2026 143



TAP CHi CONG THUONG

thuc” va nhu thé nao 13 “thong tin khong trung thuc
lam anh huéng dén viéc thuc hién HDLD™? Vi vay,
phap luat can cy thé vin dé nay nham bao dam cho
viéc don phuong chdm dut HDLD cua NLD hop
phap, dong thoi bao dam can cir dé giai quyét tranh
chap lao dong néu co.

Thir tu, phdp ludt quy dinh mikc boi thwong cho
NSDLP khi NLP don phicong cham diet HPLP trdi
phap ludt chua phu hop.

Theo quy dinh tai khoan 2 Piéu 40 BLLD nim
2019, nghia vu ctia NLD khi don phuong chim dut
HPLD trai phap luat 1a phai bdi thuong cho NSDLD
nira thang tién luong theo HPLD, khong phu thudc
vao thoi han HDLD cling nhu mitc d6 hanh vi vi

TAI LIEU TRICH DAN:

pham ciia NLD. Quy dinh nay nhim muc dich ran de
NLD khi “ph4 ngang” hop dong lam anh huéng dén
viéc str dung lao dong ciing nhu quyén loi cua
NSDLP. Muc bdi thuong dugc xac dinh dua trén
trong quan vé tai san ciia NLD trong mbi quan hé lao
dong. Tuy nhién, bén canh viéc bdo vé toan di¢n
NLBD, phap luat lao dong ciing dong thoi bao dam
nguyén tic bao vé quyén va lgi ich hop phap cua
NSDLD. bé dat duoc muc dich dit ra cua viée bdi
thuong, phap luat can quy dinh mic bdi thuong
twong Ung voi muc do hanh vi trdi phap luat cia
NLD. Truong hop NLD vi pham Iy do ma khong bao
trudc s& phai boi thuong mirc cao hon truong hop
NLBD chi vi pham thoi gian bao trugc B
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CURRENT SITUATION OF REGULATIONS
ON UNILATERAL TERMINATION
OF EMPLOYMENT CONTRACTS BY EMPLOYEES
AND SOME RECOMMENDATIONS
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ABSTRACT:

Unilateral termination of employment contracts by employees is an important institution
enshrined in the Labor Code to ensure the right to freedom of employment as well as the legitimate
rights of employees when terminating an employment relationship. While current regulations on
unilateral termination of employment contracts by employees have many advantages, some
shortcomings have gradually emerged during implementation. Based on an analysis and assessment
of the current regulations of the 2019 Labor Code regarding unilateral termination of employment
contracts by employees, this study points out shortcomings and proposes some recommendations for
improvement.
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