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TOM TAT:

Bai viét tap trung phén tich cac ddu hiéu phap 1y d6i v6i hanh vi san xuat, budn ban hang gia 1a
lwong thue, thuc pham, phu gia thuc phim duge quy dinh trong Bo luat Hinh sy nam 2015 (sira ddi, bd
sung nam 2017, 2024, 2025). T¢i san xuét, budn ban hang gia 1a luong thuc, thuc phém, phu gia thuc
phém la to1 pham xam pham trat tu quan ly kinh té duoc quy dinh trong B9 luat Hinh sy Viét Nam. Toi

pham nay c6 tinh nguy hiém cao hon so v6i hanh vi san xuat, bu6n ban hang gia thong thuong. Mot sd

to chirc, ca nhan bat chap quy dinh ctia phap luat, dao dic xa hdi, strc khoe va tinh mang ctia nguoi tiéu

ding da cd tinh san xuat, budn ban luong thyc gia, thuc phim gia hoic chat phu gia thuc pham gia dé

thu loi bat chinh, can phai xur Iy nghiém dé bao vé sttc khoe cho cong dong. Viéc xac dinh rod cac dau

hiéu céu thanh toi pham nay c6 y nghia 16n trong viéc dinh toi danh va phan biét vdi cac tdi san XUuét,

budn ban hang gia khac trong nhom céc toi pham trong linh vire san xuét, kinh doanh, thwong mai theo

quy dinh cua phép luat hinh su.

Twr khéa: B0 luat Hinh sy, buon ban, hang gia, lvong thuc, san xudt, thuc phém.

1. Pat van dé

Viéc thyc hién hanh vi san xut, buén ban hang
gia la luong thyc, thyc phém, phu gia thyc phém la
mdt trong nhitng hanh vi nguy hiém cho xa h¢i va da
bi phap luat hinh sy cAm. Dinh t6i danh déi voi hanh
vi pham t6i nay la viéc xac dinh va ghi nhan vé mat
phap 1y sy pht hop chinh xéc giita cac déu hiéu ctia
hanh vi t0i pham cu thé da duoc thuc hién véi cac
dau hiéu cta cau thanh toi pham da duoc quy dinh
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trong quy pham phap lut hinh su'. Toi san xuat,
budn ban hang gia 1a lvong thuc, thuc phém, phu gia
thuc phdm duoc quy dinh tai Piéu 193 Chuong
XVIII - Céc tdi xam pham trat ty quan 1y kinh té BO
luat Hinh sy nam 2015 (SBb, BS nam 2017, 2024,
2025), (sau ddy goi tit 1a BLHS 2015). T6i pham
nay vi muc dich mudn thu loi bat chinh tir viéc san
xuét, budn ban hang gia la lvong thuc, thuc ph?im,
phu gia thuc phém da xam pham dén trat tu quan ly
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kinh té ctia Nha nudc noi chung va su on dinh cua
thi truong san xuat, budn ban hang hoa noi riéng,
ngoai ra, con xam hai dén 1oi ich va stc khoe, tinh
mang cua ngudi tiéu dung.

Theo Piéu 3 Nghi dinh s6 98/2020/ND-CP ctia
Chinh phu ban hanh ngay 26/8/2020 quy dinh xir
phat vi pham hanh chinh trong hoat dong thuong
mai, san xuét, budn ban hang gia, hang cAm va bao
vé quyén loi ngudi tiéu dung, duoc sira d6i, bd sung
boi Nghi dinh s§ 17/2022/ND-CP duoc Chinh phi
ban hanh ngay 31/01/2022 da mé ta tuong ddi day
du va chi tiét cac yéu t6, diu hiéu vé hang gia. Theo
d6, Hang gia gdm: “Hang héa cé gid tri sir dung,
cong dung khéng diing véi nguon goc ban chat tu
nhién, tén goi cia hang hoa, hang hoa khong co gia
tri s dung, cong dung hodc co gia tri sw dung,
cong dung khong dung so véi gia tri si dung, cong
dung dd cong bo hodc dang ky; Hang héa cé it nhdt
mot trong cdac chi tiéu chat lwong hodc ddc tinh ky
thudt co ban hodc dinh luong chdt chinh tao nén
gia tri swr dung, cong dung cua hang hoa chi dat
mike tir 70% tré xudng so véi mirc toi thiéu quy dinh
tai quy chudn ky thudt hodc tiéu chudn chat lwong
da dang ky, cong bo dp dung hodc ghi trén nhan,
bao bi hang héa.’”

Nhu véy, hang gia 14 luong thuc, thuc pham, phu
gia thyc pham 1 san pham ma con ngudi 4n, udng
hodc cac chat chu dinh dua vao thuc phém duoc san
xuat va budn ban trai phap luat, khong co gia tri sir
dung, cong dung; c6 gia tri st dung, cong dung
khong dang v6i ngudn gde ban chét ty nhién hoic
c6 mot trong cac chi ti€u chét lugng chi dat muc tur
70% tré xubng so voi tiéu chuan chat luong hoic
quy chuan ky thuat di dang ky, cong bd ap dung
hodc ghi trén nhan, bao bi hang hoa, gay thiét hai
cho loi ich va strc khde cua nguoi ti€u dung.

2. Cac diu hiéu phap 1y ciia Tdi san xuit,
buén ban hang gia 1a lwong thwe, thwe phim,
phu gia thye phim

Céu thanh toi pham cu thé 1a tong hop cac dau

hiéu phap 1y dac trung, dién hinh cho mot toi pham
cu thé duoc quy dinh trong Bo luat Hinh su va lam
can cu dé phan biét né voi cac toi pham khac.
MBJi t6i pham c6 thé khac nhau vé tinh chat va mic
d6 thé hién, tuy nhién bat ky loai toi pham nao ciing
co 4 yéu td cAu thanh toi pham. Vi vdy, Téi san
xudt, budén ban hang gia la luong thuc, thuc phém,
phu gia thuc phdm ciing 6, d6 13 cac yéu t6: Khach
thé, Mat khach quan, Chu thé va Mit chil quan ctia
toi pham.

* Khdch thé ciia Tji sin xudt, buén bdn hang
gid la lwong thuwe, thwe phdm, phu gia thwe phim

Khach thé cua toi pham 1a quan h¢ xa hoi duoc
luat hinh sy bdo vé€ va bi tdi pham xam hai’. Toi san
xuét, budén ban hang gia 1a luvong thuc, thuc phém,
phu gia thyc pham xam pham trat ty quan 1y kinh té,
do6 1a cac quan hé xa hdi dam bao cho sy 6n dinh va
phat trién cua nén kinh t& qudc dan. Theo Hién phap
nam 2013 (SB, BS nam 2025) quy dinh nén kinh té
nudc ta la “Nén kinh té déc ldp, tw chii, phdt huy ndi
lue, hoi nhdp hop tdac quéc i@, gd'n két chdt ché véi
phat trién van héa, thuc hién tién bg va cong bang
xd hoi, bao vé moi truong, thuc hién cong nghiép
héa, hién dai hba dat nuede™™.

Péi tuong tac dong cia t6i pham nay bao gdbm
hang gia 1a luong thuc, thuc phém, phu gia thuc
pham. Theo Tir dién Tiéng Viét cua Vién Ngon ngit
hoc, “Lwong thuc dwoc hiéu la thire an c¢6 chat bot
nhw gao, ngo, khoai san...”” Bén canh do, tai Diéu
2 Luat An toan thyc phdm nam 2010 quy dinh:
“Thiec pham la san phdm ma con nguoi an, uong &
dang twoi song, hodc dd qua so ché, ché bién bdo
quan. Thiee pham khéng bao gom my pham, thudc
ld, va cdc chat sir dung nhw dwoc phcfm 76 con “Phu
gia thwe pham la chdt chi dinh dwa vao thiee pham
trong qud trinh san xudt, ¢é hodc khéng c6 gid tri
dinh dwéng, nham giit hodc cdi thién tinh chat ciia
thwe pham 7. Dbi tuong tac dong cua tdi pham nay
1a ddu hiéu dic trung co ban dé phan biét t6i pham
nay voi cac toi pham khac vé hang gia nhu 1a Toi
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san xuat, budn ban hang gia dugc quy dinh tai Diéu
192 hodc Tbi san xudt, buén ban hang gia 1a thude
chita bénh, thudc phong bénh quy dinh tai Diéu 194
va Toi san xudt, budn ban hang gia 1a thirc an ding
dé chan nuoi, phan boén, thude tha Y, thube bao vé
thyc vat, gidng cdy trong, vat nudi tai Didu 195
BLHS 2015.

* Mdat khach quan cua Ti sdn xudt, buén bdn
hang gid la lwong thiee, thwe pham, phu gia thuwe
ph(fm

Mat khach quan ctia tgi pham la mat biéu hién bén
ngoai cua tdi pham, 1a nhiing biéu hién cua toi pham
ra thé gii khach quan, bao gdm hanh vi nguy hiém
cho xa hoi (hanh dong hodc khong hanh dong), hau
qua nguy hiém cho x4 hoi, mdi quan hé nhan qua gitra
hanh vi nguy hiém cho xa hoi va hau qua do hanh vi
do gay ra, thoi gian, dia diém, hoan canh pham 01,
cong cy, thu doan, phuong tién pham tgi®,

Mat khach quan cua tgi san xuét, budn ban hang
gia la luong thuc, thuc phém, phu gia thuc phém
bao gébm hanh vi nguy hiém cho xi hoi, hdu qua
nguy hiém cho xa hoi, mbi quan hé nhan qua gitra
hanh vi nguy hiém cho xa hoi va hau qua do hanh vi
do6 gay ra, thoi gian, dia diém, hoan canh pham t01i,
cong cy pham t61i, thu doan pham tdi. ..

Thir nhdt, hanh vi khach quan cua tdi san xuat,
budn ban hang gia 1a lvong thuc, thyc pham, phu
gia thyc phdm. Hanh vi khach quan cta toi pham
nay bao gom hai loai hanh vi 13 san xuit va buén
ban. Trong Nghi dinh s 98/2020/ND-CP c6 giai
thich thuat ngit san xuat, budn ban va c6 mo ta dau
hiéu vé hang gia. Nhu vdy, hanh vi san xuét, budn
ban hang gia la lvong thuc, thuc phém, phu gia thuc
phém duge hiéu tuong tu khai niém dua ra tai
Khoan 1, 2, 7 Biéu 3 Nghi dinh s 98/2020/ND-CP.
Theo d6, Hanh vi san xuat hang gia 1a viéc thuc
hién mot, mot sd, hodc tit ca cac hoat dong ché tao,
ché bién, in an, gia cong, dat hang, so ché, chiét
XUt tai ché, 1ép rap, pha tron, san chia, sang chiét,
nap, dong goi va hoat dong khac lam ra hang gia.
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Nguoi pham tdi co6 thé thuc hién toan bd qua trinh
lam ra hang gid hodac chi mot cong doan cua qua
trinh 1am ra hang gia 1a lvong thyc, thuc phém, phu
gia thyc pham. Hanh vi buén ban hang gia la viéc
thuc hién mot, mot sd, hodc tit ca cac hoat dong
chao hang, bay ban, giéi thiéu, quang cio, khuyén
mai, luu gilt, bao quan, van chuyén, ban budn, ban
1¢, xuat khau, nhap khau va hoat dong khac dua
hang gia vao luu thong. Pay la hanh vi mua di ban
lai lwong thyc, thyc pham, phu gia thyc pham biét
13 1a gia nham thu 10i bat chinh.

Thir hai, hau qua gay thiét hai cua hanh vi san
xudt, budn ban hang gia 1a lwvong thyc, thuc phim,
phu gia thyc pham. Toi pham nay da xAm pham tryc
tiép dén trat tu quan 1y kinh té ciia Nha nudc khién
Nha nudc, quyén so hitu cong nghiép cta cac doanh
nghiép, uy tin doanh nghiép c6 san pham, hang héa
1a thuc pham, lwong thuc bi lam gia. Vi vy, hiu qua
do hanh vi pham t6i nay gay ra ngoai nhiing thiét hai
vé thé chét nhu 1a thiét hai vé tinh mang hay t6n hai
vé strc khoe cho nguoi tiéu ding khi luong thyc,
thuc pham, phu gia thuc phdm bi lam gia va ngudi
dan str dung nhiing san pham gia nay hing ngay ma
t6i pham nay con gy ra nhitng thiét hai vé tai san.
Vi hang gia 14 lvong thyc, thyc pham, phu gia thuc
pham c6 thé giy nguy hiém truc tiép dén tinh mang,
strc khoe cua con nguoi nén hanh vi san xuét, budn
ban hang gia 1a luong thuce, thue pham, phu gia thuc
phém bi coi la tdi pham bat ké sb lugng, gia tri &
mirc ndo va khong can ¢6 hau qua xay ra. Cho nén,
hau qua cua toi pham nay khong dugc quy dinh la
dau hiéu bat budc cia cau thanh toi pham ma chi
dugc lam can ctr phap 1y trong cac tinh tiét dinh
khung tang nang cua ti pham.

Thir ba, mdi quan hé nhan qua giira hanh vi pham
t6i va hau qua nguy hiém cho xa hoi. Mbi quan hé
nhéan qua 1a diéu kién can thiét cta viéc truy ctru trach
nhiém hinh sy vé hau qua nguy hiém cho xa hoi da
xdy ra. Xét vé mit thoi gian thi hanh vi san xuat, buon
ban hang gia 1a luong thuc, thue pham, phu gia thuc
pham phai xay ra truéc hau qué, chuan bi va xac dinh
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kha ning thuc té bén trong lam phat sinh hau qua va
1a nguyén nhan chinh va tryc tiép tat yéu gy ra hau
quéa d6.> Ngoai ra, con c¢6 cac dau hiéu khac thudc mat
khach quan dugc quy dinh trong cdu thanh toi san
xuét, budn ban hang gia la luong thuc, thuc phém,
phu gia thuc phém nhu la: nhiing vat, dung cu dugc
nguoi pham tdi st dung dé thuc hién hanh vi pham
t01; phuong phap, thu doan thyc hién toi pham; thoi
gian, dia diém pham t6i hodc hoan canh pham toi. Toi
san xuét, budn ban hang gia la luong thuc, thuc
pham, phu gia thyc pham 1a t6i pham c6 cau thanh
hinh thirc cho nén chi can c6 viéc da thuc hién hanh vi
khach quan 13 hanh vi san xuét, buén ban hang gia la
lwong thyc, thuc pham, phu gia thyc pham da bi coi 1
t6i pham ma khong can 6 cac yéu to thude mat khach
quan cua toi pham.

* Chii thé ciia ti san xudt, buén bdn hang gia
la lwong thwe, thwe phiam, phu gia thwe phim

Chu thé cua t6i pham 1a mot trong nhing yéu tb
bat budc cua ciu thanh toi pham. Dbé coi mot nguoi
1a chu thé cua t6i pham thi nguoi nay phai c6 ning
lwc trach nhiém hinh sy va dat do tudi theo luat
dinh. Nhu vay, chu thé cua to1 san xuét, budn ban
hang gia la luong thyc, thuc phém, phu gia thyc
pham 14 chu thé thuong, tirc 13 nguoi c6 ning luc
trach nhi€m hinh sy va la nguoi tir da 16 tudi tré 1én
theo Khoan 1 Diéu 12 BLHS 2015 du tudi chiu
trach nhiém hinh su.

Ngoai ra, phap nhan thuong mai ciing c6 thé tro
thanh chu thé ciia toi pham nay. Theo quy dinh Bo
luat Dan sy nam 2015 thi mét t6 chirc duge cong
nhan 1 phap nhén khi ¢é cac diéu kién sau: “Puroc
thanh lap theo quy dinh cua B¢ ludt nay, ludt khac
6 lién quan; C6 co cdu to chirc theo quy dinh tai
Pieu 83 cia Bé ludt nay, Co tai san doc lap voi ca
nhén, phdp nhén khdc va tw chiu bang tai san ciia
minh; Nhdan danh minh tham gia quan hé phap ludt
mot cach doc ldp ', “Phdp nhdn thuong mai la
phdp nhan co muc tiéu chinh la tim kiém loi nhudn

va loi nhudn dwoc chia cho cac thanh vién. !

Theo do, phap nhan thuong mai phai chiu trach
nhiém hinh sy khi c6 du cac didu kién duoc quy
dinh tai Piéu 75 BLHS 2015, cu thé phap nhan
thuong mai khi hanh vi pham t4i san Xuét, budn
ban hang gia 1a lvong thuc, thuc pham, phu gia
thuc phém duoc thuc hién nhan danh phap nhan
thuong mai; vi lgi ich cua phap nhan thuong mai
va ¢o su chi dao, diéu hanh hodc chap thuan cta
phap nhan thuong mai.

* Mgt chii quan ciia Tji sdn xudt, buén bdn
hang gid la lwong thwe, thwe phim, phu gia thwe
phim

Néu nhu mit khach quan cua toi pham 14 nhiing
biéu hién bén ngoai cua tdi pham thi mat chu quan
clia t6i pham la nhimg dic diém tdm 1y bén trong
cua toi pham. Mat chu quan cua tdi pham la thai ¢
tam 1y cua nguoi pham t6i ddi v6i hanh vi nguy
hiém cho x3 hoi do ho thuc hién va hau qua do hanh
vi d6 gdy ra cho xa hoi hodc dbi voi kha ning gay ra
hau qua d6.'> Noi dung ctia mat chu quan cua toi
pham dugc 1am sang t6 va thé hién thong qua cac
dau hiéu phap 1y bao gom: 15i ctia ngudi pham toi,
dong co pham tdi, muc dich pham toi von duge coi
la nhitng hinh thuc khac nhau cta hoat dong tam ly
ctia ngudi pham t6i, c6 mdi lién hé chit ché va phu
thudc 1an nhau.

V& mit chu quan cua Toi san xuét, budn ban hang
gia 1a lwong thyc, thuc pham, phy gia thuc pham c6
thé thiy 16i ctia ngudi pham t6i 14 16i ¢ y. Ldi ¢ y 1a
161 ctia mot ngudi khi thyc hién hanh vi nguy hiém
cho xa hoi, nhéan thirc rd hanh vi cua minh 13 ¢6 tinh
nguy hiém cho xa hoi, thiy trudc hau qua cta hanh vi
d6 va mong mudn hiu qua xay ra hodc thiy trude hau
quéa ciia hanh vi d6 c6 thé xay ra, tuy khong mong
mudn nhung van ¢ ¥ thirc dé mic cho hau qua xay
ra. Nhu vay, nguoi pham t6i nay nhan thurc dugc hanh
vi san xuét, budn ban hang gia 1a luong thuc, thuc
phim, phy gia thyc pham 13 hanh vi gdy nguy hiém
cho x4 hoi va biét duoc hau quéa do hanh vi nay c6 thé
xdy ra vd mong mudn hiu qua xay ra hodc ngudi
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pham tdi san xuét, budn ban hang gia 1a lvong thuc,
thuc phém, phu gia thuc phém cd y thuce dé mic cho
hau qua xay ra. L&i cua ngudi pham tdi 1a diu hiéu
bét budce trong cAu thanh toi san xut, budn ban hang
gia 14 lwong thyc, thuc pham, phy gia thuc pham. Bén
canh 16i ctia nguoi pham ti trong mit chii quan thi
con ¢ dong co va muc dich pham t6i. Pong co pham
t6i 1a dong luc bén trong duoc quyét dinh boi cac nhu
cu va loi ich d3 duge nhan thac thic déy nguoi
pham t0i thyc hién tdi pham. Khac voi dong co, muc
dich 14 quan niém ctia nguoi pham toi vé nhimg thay
d6i trong thé gii khach quan ma ngudi d6 mudn dat
duoc béng viéc thuc hién tdi pham'3. Ngoai ra, dong
co va muc dich pham tdi chi c6 trong viéc thuc hién
t6i pham vé6i 16i ¢ y.

Vi vay, mat chu quan ctua Ti san xuét, budn ban
hang gia 1a luong thuc, thuc pham, phu gia thuc
pham thi 11 ciia ngudi pham t6i 12 18i ¢6 ¥ va 1a déu
hiéu bit budc dé xac dinh t6i pham. Pong co pham
toi la vu loi va muc dich pham tgi ¢ day la thu loi bat
chinh va nhitng d4u hiéu nay khong phai 1a dau hiéu
bit bude trong mat chu quan cua Téi san xuét, budn
ban hang gia 1a luong thuc, thyc pham, phu gia thuc
phérn. Tuy nhién, viéc xac dinh dong co, myc dich
cta ca nhan hay phap nhan thuong mai pham ti san
xuét, budn ban hang gia la lvong thuc, thuc ph:flm,
phu gia thuc pham c6 ¥ nghia trong viéc quyét dinh
hinh phat.

3. Két luan

Trén co s& phan tich khai quat co thé thay, ngoai
nhitng ddu hiéu phap 1y cta to6i pham n6i chung va
cua cac toi pham trong linh vyc san xuét, kinh doanh,
thuong mai noéi riéng, Toi san xuét, budn ban hang
gia 1a lwong thye, thuc pham, phy gia thuc phdm c6
nhimng dau hiéu phap 1y dic trung riéng sau: Hanh vi

TAI LIEU TRICH DAN:

san xuét, budn ban hang gia la luong thuc, thuc
phidm, phuy gia thyc phdm 1a hanh vi trai phap luat
hinh sy va cha thé thuc hién hanh vi nay phai bi xu ly
hinh sy; Toi san xuét, buén ban hang gia 1a lwong
thuc, thuc phém, phu gia thuc phém la o1 pham c6
cAu thanh hinh thirc cho nén chi can cé viéc da thuc
hién hanh vi khach quan ma khéng can c6 hau qua
xay ra; D6i twong tac dong cua t6i pham nay do 1a
hang gia 1a lwong thuc, thuc pham, phu gia thuc
phim; Chu thé cia toi pham nay 14 ca nhan c6 ning
lyc trach nhi¢m hinh su va dat d¢ tudi tir du 16 tudi
trd 1én hoac 1a phap nhan thuong mai; Chu thé thuc
hién hanh vi san xut, buon ban hang gia 1a lwong
thye, thuc phdm, phu gia thue phim vé6i 16i ¢d y.

Hang gia la luong thuc, thuc phém, phu gia thuc
pham c6 thé gay nguy hiém truc tiép dén tinh mang,
suc khoe ctua nguoi tiéu dung. Do d6, hanh vi san
xuét, budn ban hang gia 1a luong thyc, thuc pham,
phu gia thuc pham nguy hiém hon so véi hanh vi san
xuét, budn ban hang gia théng thuong. Vi vy, hanh
vi ny dugc tach khoi toi san xuit, buén ban hang gia
dé quy dinh thanh t6i danh riéng quy dinh tai Diéu
193 BLHS 2015 v6i 6 diéu khoan, trong d6 khoan 1
quy dinh cac ddu hiéu phap 1y va khung hinh phat co
ban; cac khoan 2, 3 va 4 quy dinh céac truong hop
pham t6i tang nang; khoan 5 quy dinh khung hinh
phat bd sung ap dung d6i voi ngudi pham tdi va
khoan 6 quy dinh khung hinh phat d6i v6i phép nhan
thuong mai phai chiu trdch nhi¢m hinh sy. Ngoai ra,
trong 1an stra d6i B luat Hinh sy niam 2025 duoc
Quéc hoi nude Cong hoa xa hoi chi nghia Viét Nam
khéa XV théng qua da tang gip 2 1an mirc hinh phat
tién d6i v6i mot sb toi danh trong d6 c6 Toi san xudt,
budn ban hang gia 1a lwong thyc, thuc pham, phu gia
thyc pham ®
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hoc x hoi, Ha Noi.
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ABSTRACT:

This study examines the legal framework governing the production and sale of counterfeit food,
food additives, and dietary supplements under Vietnam’s Penal Code (2015), as amended in 2017,
2024, and 2025. Classified as offenses against the economic management order, these crimes pose a
heightened threat compared with other forms of counterfeiting due to their direct implications for
public health and consumer safety. The study analyzes the constituent elements of the offense, clarifies
its distinguishing features within the broader category of crimes related to counterfeit goods in the
fields of production, business, and trade, and highlights the severity and social harm associated with
such violations. By systematizing the legal criteria for identifying this crime, the article contributes to
more accurate legal interpretation and enforcement within Vietnam’s criminal justice framework.

Keywords: Criminal Code, trading, counterfeit goods, food, production, foodstuffs.
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