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TOM TAT:

Bai viét tap trung phén tich vai tro clia tip quan trong mdi trong quan véi cac truyén théng phap 1y
chu yéu trén thé gidi, bao g6m hé théng Common law, Civil law va hé théng phap luat hdn hop, qua do
lam 16 co s6 1y luan cho viéc thira nhan va ap dung tap quan trong linh vuc hon nhan va gia dinh. Trén
co s do, nghién cuu thuc tién ap dung tap quan trong gidi quyét cac vu viéc hon nhan va gia dinh tai
mot s6 qudc gia tiéu biéu, tir d6 rat ra nhimg kinh nghiém c6 gia tri tham khao, goi mé nhdm hoan thién
co ché phap 1y vé ap dung tip quéan trong giai quyét cac vu viéc hon nhan va gia dinh & Viét Nam trong

boi canh hién nay.
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1. it van dé

Trong bdi canh toan cau hoa va hoi nhap quc té
ngay cang sau rong, viéc nghién ctiru so sanh cach
thirc 4p dung tip quan trong giai quyét vu viéc hon
nhan va gia dinh & cac qudc gia khac nhau gitp Viét
Nam c6 thém co s& tham khéo dé hoan thién phap
luat va thyc tién xét xir. Tap quan, véi tu cach 1a mot
ngudn ludt phi thanh vin, khong chi phan anh dic
trung van hoa - x3 hoi ma con thé hién ban sic phap
ly riéng ctia mdi dan toc.

Bai viét lya chon nghién ctu kinh nghiém cua
cac quéc gia nhu: Trung Quéc, Phap, An Do, Nhat
Ban, Indonesia va Nigeria, dai dién cho cac mo
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hinh phap 1y va van héa khac nhau. Trong do,
Trung Qudc va Nhat Ban 1a nhitng qubc gia A
Pong c6 nén vin hoa tuong dong véi Viét Nam, tap
quan van song hanh cing hé théng dan luat hién
dai. Phap 1a cai noi ctia hé thong phéap luat dan sy
tiéu biéu cho xu hudng phap dién héa tap quan. An
Do, Indonesia va Nigeria lai 12 cac qudc gia da ton
gido, da dan toc, phap luat nha nudc cung ton tai
voi ludt ton gido va ludt tap quan. Sy da dang nay
cho phép nhin nhan tap quan khong chi nhu mot di
san van héa ma con nhu mot thanh td ning dong
trong qua trinh van hanh cua hé thong phap luat
hién dai.
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2. Tap quan trong twong quan giira cac
truyén thong phap ly: Common law, Civil law va
H¢ thong phap luit hén hop

Viéc nghién ctru cac mo hinh phéap 1y trén thé
gidi gitp lam rd cach thirc ma mdi qudc gia tiép can
tap quan nhu mot bo phan cua hé thdng phap luat.
Trong linh vuc hon nhan va gia dinh, méi quan hé
gitra phap luat hién hanh va tap quan phan anh sau
sdc dac diém lich sir, van hoa va tu tudng phap 1y
clia ting truyén thong. Tir goc nhin so sanh, c6 thé
nhan dién 3 md hinh co ban [a Common Law, Civil
Law va h¢ thong phap luat hdn hop. M&i mé hinh
thé hién mot triét Iy phap 1y riéng vé vai trd ciia tap
quan trong viéc bao vé gia tri cong dong va diéu
chinh cac quan h¢ xa hoi.

Trong hé théng Common law (Anh, My, An
DO6,...), nguyén tic ngudn luat chi yéu 1a an 18 va
quyét dinh cua toa an, trong d6 tp quan (customary
law) c6 thé dugc cong nhan nhu mot trong cac
ngudn luat néu dap tmg cac tiéu chi nhu tinh 1au doi,
dugc cong ddng thira nhan va phu hop vai cong 1y.
Theo phan tich cia The Common Law and Civil
Law Traditions, “most nations today follow one of
two major legal traditions: common law or civil
law.”!  Trong thyc tién linh vyc hon nhan va gia
dinh, cac qudc gia theo hé¢ Common law thudng cho
phép ap dung tap quan dia phuong hodc ton gido,
dac biét dbi véi cac cong déng dan toc thiéu sb,
mién sao viéc ap dung d6 khong vi pham nhiing
nguyén tic co ban nhu quyén con nguoi va binh
dang gi6i.

Hé thong Civil law (Phéap, Puc, Nhat Ban, Viét
Nam,...) nhin manh phéap ludt thanh vin (codes)
nhu ngudn ludt cha yéu; trong do, tap quan chi dugc
xem 1a ngudn bo sung hodc duge ap dung khi phap
luat khéng c6 quy dinh cu thé. Theo tai liéu tir
Identifying Legal Systems - Introduction to Foreign
and International Law, “there are five major legal
systems ... but the two major legal systems in the
world are Civil Law and Common Law.”2 Trong bdi
canh hon nhan va gia dinh, nha nudc theo Civil law
¢6 xu huéng chuan hoa cac quy dinh dé dam bao
tinh thong nhét va binh dang, do d6 viéc ap dung tap

quan thudng bi han ché hoic dugc quy dinh nghiém
ngit nham tranh sy da dang khong kiém soat va dam
bao quyén lgi ctia cac bén.

Hé théng hén hop (Nam Phi, Indonesia,
Malaysia,...) dugc hinh thanh khi mét qudc gia
hodc ving lanh thd két hop cac yéu té tir Civil law
va Common law, hogc tir hé théng phap luat hién dai
v6i ludt tap quan truyén théng hodc luat ton gido.
Theo hudng dan tir Federal Judicial Center, “most
Muslim-majority countries have mixed systems of
law incorporating elements of Islamic law into
common law or civil law frameworks™. O cac qubc
gia nhu Indonesia, Nigeria hay An D6, trong linh
vuc hon nhan va gia dinh ton tai co ché phap 1y song
song: toa an dan sy giai quyét theo luat hién hanh,
trong khi cac hoi dong hodc toa an tén gido, tip quan
c6 thé xét xir theo luat riéng ctia cong ddng. M6 hinh
nay gitp bao ton ban sic vin héa, song ciing dit ra
thach thirc 10n trong viéc dam bao quyén con nguoi
va binh dang gioi.

Tu sy khac biét trong cach tiép can cua cac hé
théng phap luat c6 thé thay, tip quan van giit mot vi
tri dang ké trong doi sdng phap 1y hién dai du muc
dd thira nhan va co ché ap dung c6 sy khac nhau
giita cac qudc gia. Piéu ndy cho thay tinh linh hoat
va gi4 tri bén viing ciia tdp quan trong diéu chinh
quan h¢ hon nhan va gia dinh.

3. Thuc tién 4p dung tip quan hén nhan va
gia dinh & mét s6 qudc gia trén thé giéi va kinh
nghiém goi mé ddi véi Viét Nam

Thuec tién qudc té cho thiy, tAp quan hon nhén va
gia dinh van déng vai tro quan trong trong nhiéu hé
thong phap luat da nguyén, dic biét & cac qubc gia
da van héa nhu Trung Quéc, An Do, Nhat Ban,
Indonesia va Nigeria. Cac tap quan nay thuong
dugc phap ludt hién dai cong nhan cod diéu kién, vira
bao ton gié tri truyén théng, vira bao dam quyén con
ngudi va binh dang gidi.

Trung Qudc 1a qubc gia dién hinh & chau A trong
viéc dung hoa gitta phap luat hién dai va tdp quan
truyén thong trong linh vuc hén nhan va gia dinh.
B6 Dan luat nam 2020 (Civil Code of the People’s
Republic of China) da hop nhat Luat Hén nhan nam
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1980 va Luat stra d6i nam 2001, dong thoi quy dinh
tai Didu 10 rang: “Truong hop phép luat khong c6
quy dinh c6 thé ap dung tap quan nhung khong duoc
trai véi dao duc xa hoi va trat ty cong cong”. Cach
tiép can nay thé hién rd nguyén tic “phap luit dung
hoa tap quan” mot déc trung ndi bat trong cai cach
tu phéap cua Trung Qudc?.

Thyc tién xét xtr tai Toa an Nhan dan Téi cao
Trung Qudc (SPC) cho thdy, trong nhiéu vu viéc hon
nhan, toa an c6 thé vién dan phong tuc dia phuong
dé xac dinh ¥ chi cac bén hodc 1am rd bdi canh vin
hoa ciia quan hé gia dinh, v6i diéu kién khong vi
pham chinh sach cong va quyén binh dang gidi. Cac
“hudng dan tu phap” va “an 1¢ tiéu biéu” do SPC
ban hanh tir nim 2011 dén nay ciing xac dinh 5 tiéu
chi thtra nhan tap quan, df”)ng thoi kiém soat viée van
dung nhdm bao dam quyén cua phu nit, tré em va
ngudi cao tudi.

Ngoai co ché xét xir, Trung Qudc con phat huy
vai tro ctua “Uy ban hoa giai nhan dan” (People’s
Mediation Committees) trong giai quyét tranh chip
hon nhan, dac biét ¢ vung nong thon va dan tde
thiéu s6, noi phong tuc c6 anh hudng sau sic. Theo
bao céo ctia SPC’ nam 2023, cac ban an ¢ vién dan
tap quan duoc cong khai trén hé thong China
Judgments Online, tao tién 1é tham khao théng nhét
cho cac toa an dia phuong. Viéc cong khai nay giup
nang cao tinh minh bach va thong nhét trong xét xir.
Nhu nhan dinh ciia ChiangS, hé thong phap luat
Trung Qudc hién dai khong ddi 1ap voi tap quan, ma
bién tap quan thanh ngudn tham chiéu vin hoa trong
tu duy phap 1y.

Trong hé thong phap luat ciia Phap, mac du luat
thanh van (codes) gitt vi tri trung tam, tap quan
(la  coutume) khong bi loai bé hoan toan ma dugc
nhin nhan nhu mot ngu@)n tu liéu thyc chiing quan
trong nham giai thich hodc bd sung khi luat con
khoang tréng. Trudc thoi ky phap dién hoa, nhiéu
“pays de coutumes” (ving theo tip quan) 13 nén
tang phap 1y ciia quoc gia va khi Bo luat Dan su
Napoléon (1804) ra doi, myc tiéu 14 hé thong hoa
nhung van tiép thu nhiéu yéu t6 tap quan dé ting
tinh kha thi ciia phap luat trong doi séng xa hoi.”
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Thuec tién xét xir & Phép cung cAp minh ching 1 nét
cho cach tiép can nay. Vi du, Diéu 371-1 cua Code
civil des Francais quy dinh: “L’autorité parentale est
un ensemble de droits et de devoirs ayant pour
finalité I’intérét de I’enfant.”®

Toa an gia dinh (juge aux affaires familiales) giit
vai tro chu dao trong giai quyét tranh chip hon nhan
va gia dinh, dong thoi ¢ thé xem xét cac ching cir
vé phong tuc, tap quan hodc thoa uéc cong dong khi
can nhéc cac diéu khoan vé& quyén nudi con, phin
chia tai san hay hoa giai gia dinh. Trong nhiing
truong hop nay, tdp quan duoc van dung véi diéu
kién rd rang: khong duoc trai véi cac nguyén tic co
ban ctia phap luat hién dai nhu quyén con nguoi,
binh déng giéi hay loi ich t6i cao ciia tré em.®

An Db 1a vi du dién hinh ctia mot hé théng phap
ludt da tAng, trong d6 tp quan (customary laws) va
luat ca nhan ton gido (personal laws) van giir vai tro
quan trong trong giai quyét cac quan hé hon nhan va
gia dinh bén canh luat thanh van. Quéc gia nay c6 da
dang vin héa, t6n gido va nhiéu cong dong dan toc
v6i tap quan riéng vé cudi hoi, thira ké, quan hé gia
dinh; hé théng phap luat phat trién theo mo hinh
“plural legal system” cho phép cac tdp quan duogc
cong nhan néu khong vi pham cac nguyén tic luat
co ban. Trong thuc tién xét xir, cac toa an An Do
thuong phai hoa giai gifta phong tuc dia phuong,
chuén muyc ton giao va luat hién dail®.

O nhiéu viing ndng thén Bic An, cc quy tic tap
quan didu chinh hén nhan dwa trén “caste
endogamy, village and clan exogamy” trong khi
Hindu Marriage Act 1955 cho phép hon nhan khac
dang cap vé Iy thuyét'!. Tap quan thira ké va quan hé
gia dinh van anh huong dén quyén cua phu nit ¢
cac vung ban dia va nong thon'2. Céc cai cach phap
luat hién dai nhu Special Marriage Act 1954 cung
cap khung phéap 1y cho két hon doc lap véi ton
gi4o, phong tuc, nhung van chong lan véi céac tap
quéan xa hoi ph6 bién nhu hon nhan sap dat, chuan
muc ndi toc'3.

Nhat Ban minh hoa cach mot xa hoi ¢6 truyén
théng gia dinh sau sdc thich ung voi ludt hién dai:
tap quan khong bi bac bé ma dugc coi 1a “dir kién xa
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hoi” dé toa an can nhic khi luat thanh vin chua diéu
chinh. Vi duy, Article 750 B¢ luat Dan su quy dinh vo
chdng phai ding chung ho, dya trén truyén thong
nhung van chiu giam sat boi nguyén tic binh ding
va tranh luén hién phap'4. Viéc nhan con nudi nguoi
16n (yoshi-engumi) dugc phap ludt cong nhan, nham
duy tri dong ho va quyén thira ké, nhung quy dinh 5
thii tuc va quyén - nghia dé tranh lam dung's.

Indonesia 14 vi du dién hinh cua legal pluralism,
noi hukum adat (tdp quan dia phuong), lut ton giao
(Hoi giao) va luat nha nudc ciing ton tai. Hién phap
Indonesia thira nhan adat, nhung phap luat quc gia
(Law No. 1/1974 on Marriage) can thi¢p khi tap
quéan xAm pham quyén co béan, vi du chng tao hon
hodc ép hon's. Co ché nay cho phép tap quan séng
trong doi sdng cong dong nhung phai tuong thich
chudn muc qudc gia v& nhan quyén. Cac phén tich
gin day nhin manh, vai trd nay khong phai 1a di tich
lich st thuan tuy ma la mot hién twong dong, lién tuc
dugc tai thuong luong gilta cong dong va nha
nuéce!’. Cac cong trinh nghién ctru gan day's cho
thiy Indonesia dang tién hanh nhiing chinh sira phap
1y va toa an cling dong vai tro quan trong trong dinh
hudng ap dung tdp quan sao cho hai hoa véi tiéu
chuan qudc gia.

Nigeria 12 qubc gia c6 h¢ thong da nguyén phap
ly, voi luat tap quan, Luat Hoi gido va Luat Nha
nude cung ton tai. Hon nhan theo tip quan dugc
cong nhan néu dap ung nghi 1& truyén thong, su
ddng thuan cong dong va khong vi pham céc chudn
muec hién dinh'®. Toa 4n Nigeria sir dung nguyén tic
“repugnancy” dé loai bo nhirng phan tip quan tréi
v6i cong Iy va binh dang gidi.

Thuec tién qudc té cho thdy, tip quan hon nhan va
gia dinh van dugc duy tri va tham chiéu trong nhiéu
hé thong phap luat da nguyén, dic biét & cac quic
gia ¢6 da dang van hoa, ton gido va cong dong dan
toc. O An Do, Nhat Ban, Indonesia va Nigeria, cac
tap quan nay thuong duge cong nhan c6 didu kién,
vira phan anh thyc tién xa hoi vira duoc giéi han boi
cac nguyén tic phap quyén hién dai, nhu quyén con
nguoi, binh déng gidi va loi ich cong cong. Nhiing
nghién ctru so sanh cho thiy viéc 4p dung tap quan

khong chi 14 vin dé phap 1y ma con 1a su can bang
tinh té gitra truyén thong, van hoa va phap luat, ddng
thoi doi hoi co ché giai quyét linh hoat dé dam bao
cong béng va trat tu xa hoi.

4. Nhirng vin dé goi mé ddi véi ap dung tap
quén trong gidi quyét vu viéc hon nhén va gia
dinh ¢ Viét Nam

Tir thuc tién ap dung tp quan trong giai quyét
cac vu viéc hon nhan va gia dinh tai cac quoc gia
tiéu biéu, c6 thé nhan thay mot xu huéng chung 1a:
tap quéan khong bi loai trir khoi hé théng phap luat
hién dai, ma duogc thira nhan co6 chon loc, dat dudi su
kiém soat clia cac nguyén tic phap quyén va chuin
muyc nhan quyén. Piéu nay goi mo cho Viét Nam
khong chi ¢ phuong dién hoan thién phap luét, ma
con & cach tiép can quan 1y nha nude dbi voi mot
ngudn quy pham mang tinh xa hoi - van hoa dic th.

Thir nhdt, can xéac 1ap nguyén tic cong nhan tap
quan co6 diéu kién, bao dam khong trai voi trat tu
cong cong, dao durc xa hoi, quyén con nguoi va binh
dang giéi nham han ché sy ty nghi va bao dam tinh
théng nhat ctia phap luét.

Thit hai, phat trién mo hinh “thdng nhat trong da
dang”, cho phép van dung linh hoat tap quan nhu
ngudn bd trg khi phap luat chwa co quy dinh cu thé
hodc can giai thich theo bdi canh van hoa - xa hoi.

Thit ba, ting cudng vai trd cua cac thiét ché hoa
giai cong dong gin véi co ché giam sat hiéu qua,
nham bao vé quyén loi cac bén, dac biét la nhom
yéu thé.

Thir tu, chu trong sang loc, thé ché hoa céac tap
quan tich cuc, dong thoi loai bé nhimg tp quan lac
hau, trai véi cc chuan muyc tién bg.

Thir nam, nang cao nang lyc quan Iy nha nudc
thong qua nghién ctru, xay dung co so dir liéu va dao
tao doi ngll can bg, bao dam viéc ap dung tap quan
dién ra minh bach, théng nhét va c6 kiém soat.

Tong thé, nhimng kinh nghiém qudc té cho thiy,
vi€c ap dung tdp quan trong linh vyc hén nhan va
gia dinh can dugc dinh hudng boi 3 try cot co ban:
(i) thira nhan c6 diéu kién; (ii) van dung linh hoat; va
(iii) kiém soat chat ché. Trén co so d6, Viét Nam c6
thé tham khao timg budc hoan thién thé ché phap Iy
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vé tap quan theo hudng vira bao dam tinh théng nhét
cua phap luat, vira ton trong su da dang van hoa, qua
d6 nang cao hiéu qua quan 1y nha nudc va chat
luong giai quyét cac quan hé hon nhan va gia dinh
trong bdi canh hién nay.

5. Két luan

Nghién ctru thyc tién 4p dung tip quan trong giai
quyét cac vu viéc hon nhéan va gia dinh trén thé gisi
cho théy tap quan, néu duoc cong nhan va van dung
dung céach, co thé 1a mot cong cu phap 1y hiéu qua,
vira ton trong truyén théng vian hoa, vira bao dam

TAI LIEU TRiCH DAN VA THAM KHAO:

quyén va lgi ich hop phap cta cic bén lién quan.
D6i v6i Viét Nam, viée xdy dung co ché phéap ly
cong nhan va diéu chinh tdp quan can dugc thyuc
hién mot cach chon loc, minh bach va kha thi, dam
bao hai hoa gilra phap luat hién hanh va phong tuc
tap quan da dang cua cac dan toc. Két hop nhiing
kinh nghiém qudc té v6i dic thu van hoa, phap 1y
Viét Nam s& gitp nang cao hiéu qua giai quyét tranh
chap hon nhan va gia dinh, dong thoi gop phan duy
tri gid tri truyén théng va bao vé quyén con ngudi
trong xa hoi hién dai ®
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ABSTRACT:

This study examines the role of custom within major legal traditions worldwide, including the
Common Law, Civil Law, and mixed legal systems, in order to elucidate the theoretical foundations
for its recognition and application in the field of marriage and family law. Building on this
comparative framework, the study analyzes the practical use of customary norms in resolving
marriage and family disputes in selected jurisdictions. The findings contribute to a deeper
understanding of how custom operates alongside formal legal systems and highlight its relevance in
contemporary legal practice, particularly in culturally sensitive domains such as
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