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TOM TAT:

Hop dong lao dong (HPLD) 1a co s& phap 1y xéac 1ap quan hé lao dong (QHLD) gitra ngudi lao
dong (NLD) va ngudi st dung lao dong (NSDLD). Viéc cac bén tuan thu dung cam két trong
HDPLD khong chi bao dam quyén va loi ich hop phap ciia minh ma con gop phan 6n dinh QHLD,
thic dy phat trién san xuét, kinh doanh. Tuy nhién, trong thuc té, viéc vi pham don phuong cham
dut HPLD dién ra kha phd bién, din dén yéu cau ap dung co ché boi thudng thiét hai (BTTH) nhat
la phia NSDLD trong qua trinh thyc hi¢n thoa thuan. Phap luat lao dong Viét Nam (PLLDVN), dac
biét 1a Bo luat Lao dong ndm 2019 (BLLD 2019), di c6 nhitng quy dinh cu thé vé BTTH cua ca
NLP va NSDLP khi vi pham don phuwong cham dirt hop dong lao dong (DPCDHDLD). Nhung,
qua trinh ap dung cho thay, van ton tai nhiéu bat cap doi hoi phai co su danh gia va dua ra nhiing
kién nghi nham hoan thién co ché phép 1y nay.

Tir khoéa: bdi thuong thiét hai, don phuong cham dut hop dong lao dong, ngudi lao dong, ngudi
st dung lao dong.

1. Pt van dé

BTTH 1a mét bién phép kinh té, duoc 4p dung
nhim muc dich bu d.'flp mot khoan vat chat, tinh
than va strc khoe cho chii thé bj thiét hai. Theo do,
trach nhiém BTTH trong QHLD Ia trach nhiém
phap 1y phat sinh khi mot bén trong QHLD c6 hanh
vi tryc tiép hay gian tiép vi pham nghia vy, gy
thiét hai cho bén kia nham khoi phuc tinh trang tai
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san, bu dép ton that vé tinh than, stc khoe cho
nguoi bi thiét hai. Theo quy dinh cua phap luét lao
dong hién hanh (gdm BLLD 2019 va cac vin ban
huéng dan thi hanh), vin ¢& BTTH trong QHLD
gém c6 ba ndi dung co ban, cu thé: (i) BTTH do vi
pham HPLD, hop ddng dao tao; (ii) BTTH vé tinh
mang, stc khoe cho NLD; (iii) BTTH d6i voi tai
san ciia NSDLD. Trong pham vi ndi dung bai viét
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nay, ngudi viét tap trung dé cap dén van ¢¢ BTTH
do BPCD HDLD trai phép luat cia NSDLD. Theo
do6, bai viét tap trung danh gia phap luat lao dong
Viét Nam hién hanh vé BTTH do NSDLD PPCD
HDLD trai phap luét, chi rd nhiing bt cdp trong
thuc tién thuc hién; tir d6 dé xuét mot s6 kién nghi
nham hoan thién phap luat Viét Nam hién hanh vé
BTTH do NSDLD BPCD HDLD trai phap luat.

2. Khai quat vé bdi thuong thiét hai do ngudi
sir dung lao dong don phwong chim dirt hop
dong lao dong

2.1. Khdi nigm vé béi thuong thiét hai do
ngwoi siv dung lao dpng don phwong chim diet
hop déng lao dong

BTTH do vi pham HDPLD 1a trach nhiém phap ly
phat sinh khi mdt bén trong quan h¢ lao dong khong
thuc hién hoac thyuc hién khong dung, khong dﬁy du
nghia vu di cam két trong HDLD, tir d6 gay ra thiét
hai cho bén con lai. Khi hop déng bi vi pham duoi
hinh thirc khong thuc hién nghia vu hodc thuc hién
nghia vu khong ding cam két, bén vi pham s& phai
chiu trach nhiém hgp dong (hay con goi la trach
nhiém dan su theo hop dong) voi bén c6 quyén.
Thiét hai c6 thé 1a tén that vat chat, mat mat vé thu
nhdp hay ton that vé tinh than, hodc thiét hai vé
quyén va loi ich hop phap di dugc phap luat bao vé.
Viéc bdi thuong nhiing ton thit d6 khong chi mang
tinh khic phuc hau qua ma con thé hién nguyén tic
cong bang, dam bao ky luat lao dong, trat ty phap 1y
trong quan h¢ lao dong.

Vé mit chi thé chiu trach nhiém BTTH do vi
pham HPLD, trong quan hé lao dong, bén vi pham
dugc hiéu 1a chu thé khong thuc hién hoidc thuc
hién khong ding cac nghia vu da cam két trong
HDLD gay thiét hai trén thyc té dan dén quyén va
lgi ich hop phap ctia bén con lai anh hudng. Nguoc
lai, bén bi vi pham 13 chu thé trong quan hé lao
dong bi xam pham quyén, loi ich do hanh vi vi
pham cua bén kia gy ra, c6 thé 1a ton that v& tai
san, uy tin, stc khoe, thu nhap hodc diéu kién lao
dong. Ty vao hoan canh cu thé, bén vi pham va
bén b vi pham c6 thé 1a NSDLD hoidc NLD.

Nhu vay, bdi thuong thiét hai do NSDLD don
phuong chdm duat HPLD 1a viéc NSDLD phai bu
dap nhirng ton that thuc té (vé vat chat va tinh than)
phat sinh cho NLD khi ho don phuong cham dirt
HDLD khong ding quy dinh cua phap luét, gay
thiét hai cho nguoi lao dong.

2.2. Diéu kign béi thuong thiét hgi do nguoi
sit dung lao dong don phwong chim dirt hop
déng lao dong

V& can ctr dé phat sinh trach nhiém BTTH do vi
pham HDLD dugc xay dung trén cac yéu td co ban
nhu ¢ hanh vi vi pham hop déng; co thiét hai thuc
té xay ra; co mbi quan hé nhan qua gitra hanh vi vi
pham va thiét hai va c6 16i ctia bén vi pham.

Dbi v6i NSDLD, can cir phéat sinh khi ho c6
hanh vi vi pham don phuong chdm duat HDLD trai
phap luat ddi voi NLD nhu viéc cham dut hop dong
trai luat, khong tra lwong ding han, hoic tir chdi
thyc hién cac nghia vu da cam két trong hgp dong,
gay ton hai dén quyén loi chinh dang cua NLD. T
nhitng hanh vi vi pham d6 cua NSDLD, quyén va
loi ich cia NLD di bi anh huéng it nhidu, gay ra
nhirng ton that vt chét, tinh than hay cac ton that
khac cho NLD. Hién nay, ngoai phap luat Viét
Nam, nhiéu hé thong phap ludt cua cac qudc gia
trén thé gidi ciing nhan thirc vé tAm quan trong ctia
co ché BTTH do vi pham HPLD, qua d6 nhan
manh trach nhiém BTTH cua NSDLD khi ho vi
pham hop ddng nhu mét co ché bao vé an toan nghé
nghiép va an sinh cho NLD, dic biét trong bdi canh
NSDLD vi mot vai lgi ich hay nguyén nhan khac
khong thuan lgi c6 thé sa thai hay chdm dit HDLD
v6i NLD mot cach trai phap luat c6 thé gay cho ho
nguy co mat viéc 1am, anh hudng dén cudc séng
cua NLD.

Vé mirc BTTH do vi pham HPLD trong quan hé
lao dong dugc xac dinh dua trén muc do thiét hai
thuc té, 131 cuia bén vi pham va cac diéu kién cu thé
cia ting truong hop. Nguyén tic xac dinh mirc
BTTH trong quan hé lao dong ciing ké thira nhiing
nguyén tic chung trong phap luat dan sy, d6 1a: boi
thuong phai c6 can cu, phai tuong xtng voi thiét
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hai thuc té, “thiét hai dén dau, boi thuong dén do”
va khong dugc vuot qua gidi han chiu dung hop ly
cua bén vi pham. Vi¢c xac dinh muc boi thuong
khong thé tiy tién ap ddt ma can dugc lugng hoa cu
thé bang s6 liéu, chung tir, danh gi4 tai san hodc ton
that phat sinh.

Dbi voi trudng hop NSDLP c¢6 trach nhiém boi
thuong, micc BTTH c¢6 thé bao gém tién lwong
trong nhiing ngay NLD khoéng duoc lam vigc,
khoan boi thuong do don phuong chim dut hop
ddng trai lut, va ca chi phi khac phat sinh tir hanh
vi vi pham. Trén co s& 1y luan cta nhiéu quéc gia
trén thé gidi, mirc BTTH con phan anh trich nhiém
ctia NSDLD trong viéc duy tri 6n dinh nghé nghiép
va cong béng trong lao dong, dac biét khi ho co
hanh vi xdm pham quyén loi co ban ciia NLD gy
anh hudng it nhiéu cho NLD trong cudc song.

V& cach thac BTTH do vi pham HPLD trong
truong hgp NSDLD phai bdi thuong cho NLD,
NSDLD phai bdi thuong cho NLD mét khoan tién
tuong tng véi tién luong trong nhitng ngay NLD
khong dugc lam viéc, tinh theo muc luong ghi
trong hop dong trudc khi bi chdm dit. Ngoai ra,
con phai thanh toan cac khoan khac nhu trg cip thoi
viéc (néu c6) hodc boi thuong thém tiy theo mirc
do thiét hai thuc té ma NLD chiing minh duogc.
NLD ciing ¢6 quyén yéu cau duoc trd lai 1am viéc;
néu khong mudn quay lai, hai bén c6 thé thoa thuan
thém mot khoan bdi thudng ngoai cac nghia vu néu
trén. Cac nguyén tic nay nham bao vé quyén loi
chinh dang ctia NLD khi NSDLD vi pham cam két
trong hop dong.

3. Thuec trang phap luit lao dong Viét Nam
vé boi thuwong thiét hai do NSDLD don phuwong
cham dit hop dong lao dong trai phap luit

Trach nhiém boi thuong thiét hai khi nguoi st
dung lao dong don phwong cham diit hgp dong lao
dong trai phap luat.

Thit nhdt, Trudng hop NSDLD khi PPCD
HDLD trai phap luat thi s€ phai thuc hién cac nghia
vu dugc quy dinh tai Piéu41 BLLD 2019. Theo do,
khoan 1 Diéu 41 BLLD quy dinh néu NSDLD
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cham dit HDLD trai phap luat voi NLD thi phai c¢6
nghia vy “Phai nhan NLD tr¢ lai lam viéc theo
HDLD da giao két; phai tra tién luong, déng bao
hiém x3 hoi (BHXH), bao hiém y té (BHYT), bao
hiém that nghiép (BHTN) trong nhiing ngay NLD
khong duogc lam viéc va phai tra thém cho NLD
mot khoan tién it nhat bang 02 thang tién lwong
theo HDLD”. Tuy nhién, néu NLD dugc nhén tré
lai lam viéc thi NLD phai hoan tra cho NSDLD
nhting khoan tién, nhu: tién trg cép thoi viée, tro
cp mat viéc 1am trong trudng hop ngudi nay da
nhan dugc tir NSDLD. Néu NLD khong mubn quay
trg lai lam viéc thi NSDLD s& phai bdi thuong cac
khoan tién néu trén cung véi trg cap thoi viée theo
quy dinh tai Diéu 46 BLLD 2019. Theo Khoan 3
diéu luat nay, “Truong hop NSDLP khong mudn
nhan lai NLD va NLD dong y thi ngoai khodn tién
NSDLD phai tra theo quy dinh tai khoan 1 Diéu nay
va trg cip thoi viéc theo quy dinh tai Diéu 46 cua
B6 luat nay, hai bén thoa thuan khoan tién bdi
thuong thém cho NLD nhung it nhit bang 02 thang
tién luong theo HPLD dé chim dat HPLD”.
Truong hop NSDLP vi pham quy dinh vé thoi han
béo trudc thi phai bdi thuong cho NLD mot khoan
tién trong Gmg voi tién lwong ciia NLD trong nhiing
ngay khong bao trudc.

Thit hai, traong hop thay d6i co cau hodc cong
nghé hodc cit giam lao dong vi 1y do kinh té (Piéu
42 BLLD 2019) hoan toan do NSDLD don phuong
thuc hién nhim muc dich tang nang suét lao dong,
6n dinh va phat trién hoat dong san xuét - kinh
doanh hay trong truong hop chia, tach, hop nhat,
sap nhap; ban, cho thué, chuyén déi loai hinh doanh
nghiép; chuyén nhuwong quyén so hitu, quyén st
dung tai san cua doanh nghiép, hop tac xa theo quy
dinh tai Diéu 43 BLLD nam 2019 thi NSDLD “phai
xay dung phuong an st dung lao dong theo quy
dinh tai Piéu 44 cua BO luat nay”. Tuy nhién,
NSDLD du da tién hanh xay dung phuong an st
dung lao dong theo quy dinh tai Diéu 44 cia bo luat
nay nhung van khong thé giai quyét duge van dé
viéc 1am ma phai cho NLP théi viéc hay phai chim
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dat HDLD véi NLD thi phai thye hién theo khoan 5
Diéu 42 BLLD 2019. Viéc chdm duat HPLD trong
truong hop nay 1a nhiing truong hop dugc phap luat
cho phép. Pé dam bao quyén lgi cho NLD bi cho
thoi viéc trong nhiing truong hop nay, phap luat
quy dinh NSDLD c¢6 trach nhiém tra trg cAp mét
viéc lam theo quy dinh tai Piéu 47 BLLD 2019.

Thir ba, vé thoi han trach nhiém thanh toan cua
NSDLPD khi chdm dat HPLD. Theo d6, khoan 2
Diéu 48 BLLD 2019 quy dinh: “Trong thoi han 14
ngay lam viéc ké tir ngay chim duat HDLD, hai bén
¢6 trach nhiém thanh toan day du cac khoan tién c6
lién quan dén quyén loi ciia mdi bén”. Cac khoan
phai thanh toan cho NLD (Tién luong con ng, trg
cép thoi viéc, tro cép mét viéc lam, tién chua nghi
phép ndm va cac quyén loi khac ghi trong HDLD,
thoa uéc lao dong, quy ché ndi bo...). Trudng hop
dac biét (vi du: thay ddi co chu, cong nghé; thién
tai, hoa hoan, dich bénh nguy hiém; NSDLD chim
dut hoat dong...) thi c¢6 thé kéo dai nhung khong
qua 30 ngay. Nhu vay, viéc quy dinh cu thé thoi han
14 ngay viéc 1a hoat dong mang tinh ké thira va phat
trién ctia BLLD 2012, quy dinh hién hanh nay da
mo rong thoi gian véi s ngay tang gip 2 lan, tao
diéu kién cho cac bén c6 thé linh hoat giai quyét cac
van dé.

4. Thyec tién thue hi¢n phap luit lao dong vé
boi thwong thiét hai do NSDLD don phuong
chim dit hop dong lao dong trai phap luit va
nhirng bat cip

Thuec tién thuc hién cac quy dinh vé BTTH trong
truong thop NSDLD bdi thuong cho NLD do
DPCD HDLD trai phip ludt con gip rat nhiéu
kho khan.

Thit nhdt, quy dinh vé viéc NLD “thudng xuyén
khong hoan thanh cong viéc”. Vé nguyén tic phai
c6 tiéu chi cu thé, do NSDLD ban hanh va c6 tham
khao y kién té chirc dai dién NLD. Tuy nhién, thuc
té thyc hién rat nhiéu doanh nghiép khong xay dung
hodc khong 4p dung ding quy ché nay, khién viéc
cham dirt hop dong dé bi coi 1a trai phap luat. Ngoai
ra, viéc thuc hién cac cam két hoa gidi nhung khong

thanh toan dung han ciing cho thay sy thiéu thién
chi hodc thiéu niang lyc tudn thu phap luat cua
doanh nghiép. Nhu vay, nhitng yéu t6 nay lam cho
viéc bao vé quyén loi NLD trén thuc té gap nhiéu
tré ngai, doi hoi ca NLD va NSDLP can nang cao
hiéu biét phap luat va thuc hién nghiém tic quy
trinh lao dong da dugc luat dinh.

Thir hai, vé viéc xéc dinh mic BTTH do
NSDLPD vi pham HPLD van con nhiéu bat cap.
Thuec té thuc hién cac quy dinh phap ludt chua xac
dinh mtc do thi€t hai va dinh lugng khoan bdi
thudng trong nhiéu trudng hop van con thiéu minh
bach, mang tinh dinh tinh, thiéu co ché rd rang dé
chtrng minh va xéc lap thiét hai thuc té. Trong nhiéu
tinh huéng, vi 1o1 nhuan cua NSDLD hodc do yéu
thé hodc thiéu théng tin phap 1y, NLD thuong gip
kho khin trong viéc doi quyén loi cia minh. Bén
canh d6, muc ché tai boi thudng hién nay con thap
so v6i thiét hai thyc té ma NLD c6 thé phai ganh
chiu, ddc biét trong cac nganh nghé doi hoi ki ning
cao hoac vi tri quan ly - noi ma viéc mét viéc 1am c6
thé kéo theo nhiéu hé luy nghiém trong cho NLD va
gia dinh ho. O nhitng truong hop nay, viée mat viéc
lam khong chi don thuan 12 mat thu nhap tam thoi,
ma con kéo theo hang loat hé luyy nhu kho khan
trong viéc tim cong viéc twong duong, mat uy tin
nghé nghiép, gian doan ké hoach tai chinh, tham chi
anh huong dén doi song va phuc loi cua ca gia dinh
cua NLD.

Nhu vay, PLLDVN hién hanh, dac biét [a BLLD
2019 va cac van ban huéng din thi hanh, da thiét
lap khung phép 1y tuong ddi day du vé trach nhiém
BTTH trong QHLD, déc biét la trdch nhiém BTTH
do vi pham HDLD cua NSDLD. Tuy nhién, nhiing
quy dinh d6 qua trinh thuc hién van con nhiéu bét
cap 16 rd khoang tréng phéap 1y, nhu xac dinh thé
nao la “thuong xuyén khong hoan thanh cong viéc”
va chua xac dinh muc d¢ thiét hai, dinh luong
khoan boi thuong trong nhiéu truong hop dan téi
van con thiéu minh bach (mang tinh dinh tinh),
thiéu co ché r rang (dé chirg minh va xac 1ap thiét
hai thyuc té) trong qué trinh ap dung phép luat lao
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dong vé BTTH trong QHLD cin phai sém kién
nghi hoan thién quy dinh dé khoa lap.

5. Mt s6 kién nghi nhim hoan thién phap
luat vé bdi thwong thiét hai do don phwong
chiam dirt hop dong lao dong trai phap luat

Dbi voi trudng hop ngudi sir dung lao dong boi
thuong cho ngudi lao dong do don phwong chim
durt hop dong lao dong trai phap luat.

Thir nhat, can phai c6 tiéu chi cu thé quy dinh vé
viéc NLD “thuong xuyén khong hoan thanh cong
viéc”. Mac du PLLD quy dinh rd trach nhiém ban
hanh bai NSDLD va ¢6 tham khao ¥ kién t6 chuc
dai dién NLD tai co sd, nhung viéc quy dinh doanh
nghiép xay dung va ap dung dung quy dinh nay nhu
thé nao khién viéc chim dirt HDLD dé bi coi 1a tréi
phap luat 1a rat can thiét. Dong thoi, cin hoan thién
quy dinh viéc thyc hién cac cam két hoa giai nhung
phai thanh toan dng han nhim bao vé quyén loi
NLD va thyc hién nghiém tic quy trinh lao dong da
duoc phap luat quy dinh.

Thit hai, can bd sung quy dinh 1am rd trach
nhiém NSDLD phai boi thuong toan bd céc thiét
hai thuc té gdy ra cho NLD (bao gdm cac chi phi
hop ly dé tim viéc 1am méi, cac khoan thu nhap
thuong xuyén bi mat hodc giam va hé qua tac dong
dén cac thanh vién trong gia dinh NLD...) ké tir
thoi diém NLD bi chdm dit HPLD trai phap luét
nham han ché dén muc thap nhét tinh trang chdm
dat HPLD tuy tién ma 13i thudc vé NSDLD.

Thir ba, can stra doi quy dinh vé trach nhiém
BTTH khi NLD va NSDLD don phuong chdm dirt
HDLD trai phap luat. Boi vi, hanh vi DPPCD HDLD

TAI LIEU TRICH DAN VA THAM KHAO:

Qudc hoi (2019), Bo luat Lao dong, sb 45/2019/QH14.

trai phap luat cia mot bén s& gy anh huong dén
quyén va loi ich hop phap ciia bén kia cho nén trach
nhiém BTTH khong nén rang budc cho bén nao
nghiém khic hon hay giam nhe hon ma can c6 sy
cén bang, tao ra su binh ding trong QHLP.

Thit tir, can bo sung quy dinh nghia vu phai quay
tro lai 1am viéc theo HDLD da giao két néu NLD
DPCD HPLD trai phap luat. Boi vi, néu NSDLD
DPCD HDLDP trai phap luat phai boi thudng it nhat
02 thang tién lwong theo HPLD thi NLD néu
DPCD HDLD trai phap ludt ciing c6 trach nhi¢m
bdi thuong it nhat 02 thang tién luong theo HDLD.
Nhu vay, bit ky cha thé nao trong QHLP vi pham
HDLD ciing c6 trach nhiém BTTH nhu nhau, tao
ra sy binh ding, gop phan duy tri trat ty on dinh
trong QHLD.

6. Két luan

Toém lai, boi thuong thi€t hai do nguoi sir dung
lao dong don phuong chdm dut hop ddng trai phap
luat 1a mot ndi dung quan trong trong phap luat lao
dong, gop phan bao dam cong bang, 6n dinh va ky
luat trong quan hé lao dong. Mac du B¢ luat Lao
dong nam 2019 di c¢6 nhitng quy dinh twong ddi
dﬁy da, nhung thuc tién thuc hién cho théy con
nhiéu bat cip, dic biét trong viéc xac dinh 151, mirc
thiét hai va co ché thuc thi. Viéc tiép tuc hoan thién
phap luét theo hudng cu thé, 15 rang, gin v6i chudn
muc qudc té, ddng thoi nang cao hidu qua giai
quyét tranh chip, s& 1a yéu t6 quyét dinh dé bao
dam can bang loi ich gita nguoi lao dong va nguoi
sir dung lao dong, qua d6 thiic ddy su phat trién bén
virng cua thi truong lao dong Viét Nam W
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ABSTRACT:

A labor contract constitutes the fundamental legal basis for establishing employment relationships
between employees and employers. Compliance with contractual obligations not only safeguards the
legitimate rights and interests of both parties but also fosters stable labor relations and supports
sustainable business development. In practice, however, unilateral termination of labor contracts
remains relatively common, giving rise to disputes and necessitating compensation mechanisms,
particularly from the employer’s perspective during contract performance. Vietnamese labor law,
notably the 2019 Labor Code, provides specific provisions governing compensation liabilities for
both parties in cases of unilateral termination. Nevertheless, practical implementation has revealed a
number of shortcomings, highlighting gaps between legal provisions and enforcement in addressing
the complexities of modern labor relations.

Keywords: compensation for damages, unilateral termination of employment contract, employee,
employer.

$6 7/2026 13



