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TOM TAT:

Su phit trién clia khoa hoc ky thuat di gitp cdc cip vd chdng hi€m mudn hoic nhitng ngudi
phu nit doc than c6 thé c6 con bing nhitng bién phap hd trd sinh san. Phap luat di dit ra nhitng quy
dinh trong viéc x4c dinh cha, me, con trong trudng hop sinh con bing k§j thuat hd trg sinh sdn
(KTHTSS). Tuy nhién, cic quy dinh hi€én nay theo Ludt Hon nhan va Gia dinh 2014 (Luat
HN&GD) con tdn tai mot s6 bat cAp cAn hoan thién.

Tu khéa: x4c dinh cha, me, con; sinh con biing k§ thuat hd trg sinh san.

1. Sinh con biing k¥ thuat hd trg sinh san

1.1. Quy dinh phap ludt

Khodn 21 Diéu 3 Luat HN&GD 2014 quy
dinh:“Sinh con bang k¥ thuat HTSS Ia viéc sinh con
biang k§ thuat thu tinh nhan tao (TTNT) hoic thu
tinh trong dng nghiém (TTTON)”. Hién nay, c6 2
ky thuat HTSS l1a TTNT (tha thuit bom tinh tring
clia chdong hodc clia ngudi cho tinh trliing vio ti¥
cung ctia ngudi phu nit 6 nhu ciu sinh con dé tao
phoi) vd TTTON (Ia thi thuat k&t hgp nodn va tinh
tring trong dng nghiém d€ tao thanh phoi, sau d6
chuyén phdi vao tif cung ngudi phu nir).

V& diéu kién 4p dung KTHTSS, Piéu 3 Nghi
dinh s6 10/2015/ND-CP Quy dinh vé sinh con biing
ki thuat TTTON va diéu kién mang thai ho (MTH)
vi muc dich nhian dao (Nghi dinh s6 10/2015/ND-
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CP) chi ra 2 déi tugng dugc ap dung cdc KTHTSS
gdbm cip vd chdng vo sinh va phu nit ddc than.
Theo khodn 2 Piéu 2 Nghi dinh nay, cip vg chong
vd sinh 12 cip vd chong sau mot nim chung séng c6
quan hé tinh duc trung binh 2 - 3 1an/tudn, khong st
dung bién phdp trdnh thai ma ngudi vo van khong
c6 thai. Chi khi ddp Gng diéu kién nay, cip vg
chdng méi dugc phép dp dung cic KTHTSS. Trong
khi d6, phu nit doc than dudc hiu 1a phu nit khong
c6 quan hé hon nhan hgp phdp theo quy dinh cta
phép luat.

Nghi dinh nay ciing néu ra 5 nguyén tic khi 4p
dung cdc KTHTSS gém:

Mot la, cip vg chong vo sinh va phu nit doc
than c6 quyén sinh con biing k§y thuit TTTON
theo chi dinh cia bdc si chuyén khoa; cip vg
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chdng vd sinh c6 quyén nhd mang thai hd vi muc
dich nhan dao.

Hai la, vg chong nhd MTH, ngudi MTH, tré sinh
ra nhd MTH dudc bdo ddm an toan vé dvi sdng
riéng tu, bi mat cd nhan, bi mat gia dinh va dugc
phép luat tdn trong, bdo vé.

Ba la, viec TTTON, cho va nhian noan, cho va
nhén tinh trung, cho va nhan phdi, MTH vi muc
dich nhin dao dudc thuc hién trén nguyén tic tu
nguyén.

Bén la, viéc cho va nhan tinh tring, cho va nhin
phdi dudc thyc hién trén nguyén tic vd danh giita
ngudi cho va ngudi nhin; tinh triing, phoi cia ngudi
cho phdi dugc mi héa dé bio dam bi mat nhung
van phai ghi ro dic di€m clia ngudi cho, dic biét 1a
y&u td ching toc.

Ndam la, viéc thyc hién ky thuadt TTTON phai
tudn theo quy trinh ky thuat; quy dinh tiéu chuén
stic khoe cua ngudi dudc thyc hién ky thuit
TTTON, mang thai va sinh con do B9 trudng Bo Y
t€ ban hanh.

1.2. Bat c@p va kién nghi hoan thién phdp ludt

Thit nhat, vdi doi tuong dvoc nho MTH.

Luat HN&GP 2014 chi quy dinh cip v¢ chong
v0 sinh khong c6 con chung dugc phép nhd MTH.
Quy dinh nay dong nghia véi viéc cip v chong da
¢6 con, cip vd chdng khong bi vo sinh, ngudi phu
nit doc than va ngudi dan 6ng doc than s& khong
dugc quyén nhd MTH.

Trén thyc t& vin c6 nhiéu cip vd chdng khong
bi vo sinh nhung ngudi vg khong ddm bao stic khde
dé mang thai nhu mic bénh tim, ung thu ciing
khong dugc nhd MTH. Ngoai ra, phdp ludt cling
quy dinh chi nhitng cip v¢ chong dang khong cé
con chung méi dugc nhd MTH. Nhu vay, néu vg,
chdng da c6 con riéng nhung khong c6 con chung
thi vin dudc nhd MTH, trong khi d6 nhitng cip vo
chdng khdng c6 con riéng chi c¢6 con chung nhung
mic cin bénh hiém ngheo thi khong thudc trudng
hop dugc nhd MTH.

DPong thdi, hién nay c¢6 nhiéu ngudi phu nit doc
than du da nhin cd nodn va tinh tring van khong
thé mang thai. Khong chi vay, Ludt HN&GD ciing

khong cho phép ngudi dan 6ng doc than dugc nhd
MTH. Song trén thyc t& c6 nhiéu ngudi vin mong
mudn dugc c¢6 con, nhu vdy, nén bd sung quy dinh
vé& MTH d6i v6i trudng hop nay.

Tu han ché trén, Luat HN&GP 2014 nén bd
sung cdc doi tugng duge nhd mang thai ho, gobm:
cdc cip vo chong khong bi vo sinh nhung viéc
mang thai c¢6 thé dnh hudng d€n siic khde ngudi
vd; cdc cip vo chong cé con chung nhung con
chung mic bénh hiém nghéo nhu ung thu, bai liét,
X0 gan c6 trudng, phong hiii, lao ning, nhiém HIV
da chuyén sang giai doan AIDS va nhitng bénh
khdc theo quy dinh cda B Y t&€ coi 1a bénh hiém
nghéo; ngudi phu nit doc than khong thé mang
thai du nhin cd nodn, tinh tring hodc phoi tir
ngudi khdc; ngudi dan 6ng doc than.

Nhu vay, viéc xac dinh cha, me, con di vdi cdc
trudng hgp trén dugc x4c dinh nhu sau:

Thit nhat, trudng hdp cip vg chong khong bi vo
sinh nhung ngudi vg khong ddm bao diéu kién sifc
khde d€ mang thai. Trudng hop nay cin quy dinh 1d
diéu kién vé siic khée, y ki€n chuyén mon ciia bac
si. Cip vg chdng nhd MTH sé& dudc coi 1a cha me
ctia dira tré tir khi dira bé dugc sinh ra.

Trudng hop cdc cip vd chdng c¢6 con chung
nhung con chung mic bénh hi€m nghéo, cip vo
chdng nhd MTH dugc x4c dinh 13 cha me dia bé ké
tir thdi di€ém dira bé dugc sinh ra.

Trudng hop ngudi phu nit doc than nhd MTH,
ngudi phu ni nay dugc xdc dinh 1a me cta dia bé
ké tir thoi di€ém dita tré dugc sinh ra, viéc cho tinh
truing khong lam phat sinh quan hé giita ngudi hién
tinh tring, phoi v§i dita bé dugc sinh ra.

Trudng hop, ngudi dan 6ng doc than nhd MTH,
ngudi dan ong nay dugc xdc dinh 1a cha cia dda bé
ké tir thoi diém dda tré dudc sinh ra, viéc cho nodn
khong lam phat sinh quan hé giita ngudi hi€n nodn
va dia bé dudc sinh ra.

Pdng thdi ciing nén bd sung quy dinh cho phép
cdc cip vg chong mic bénh hiém nghéo nhu
nhiém HIV, nhiém chi't doc mau da cam,... dugc
thyc hién TTNT hodc TTTON. Viéc ap dung cac
bién phdp k¥ thuat ndy gidp han ch€ tinh trang 1ay
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nhiém cdc bénh nguy hi€m trong qué trinh sinh
con, ddm bdo stic khde cho dita bé dudc sinh ra.
Pong thdi, quy dinh s& thé hién dugc tinh nhan
védn ctia phdp ludt Viét Nam, mG rong co hoi dugce
lam cha me cho céc ciip v¢ chdong dang mic cdc
bénh hiém ngheo.

Thit hai, chua c6é quy dinh trong trudng hgp sinh
con bang KTHTSS ma nhin nodn, phoi, tinh tring
tf ngudi hi€n tinh tring, noan, phoi.

Khodn 4 Di¢u 3 NP 10/2015/ND-CP quy dinh
vi€éc cho va nhén tinh trung, nodn, phéi dudc thuc
hién trén nguyén tic vo danh gilta ngudi cho va
nhan. Nhu viy, co s khdm bénh, chita bénh
khong dudc cung cip tén, tudi, dia chi va hinh dnh
clia ngudi cho tinh triing, nodn, do d6 cé thé xay
ra tinh trang cho va nhin tinh trung, noan, phoi
gitta nhitng ngudi cung dong mdau tryc hé trong
pham vi 3 doi.

P& tranh x4y ra tinh trang nay, Luat HN&GD
cin bd sung quy dinh diéu kién bit budc xét
nghiém ADN trudc khi thuc hién KTHTSS ma
nhan nodn, tinh tring, phoi tr ngudi hi€n ting.

2. Xac dinh cha, me, con trong trudéng hgp
sinh con biing k¥ thuat hd trg sinh san

2.1. Quy dinh vé viéc xdc dinh cha, me, con
trong truong hop sinh con bang kj thudt hé tro
sinh sdn

2.1.1. P6ivdi cdp vo chong vo sinh

Khoan 1 Piéu 93 Luat HN&GP 2014 quy dinh
viéc x4c dinh cha, me trong dugc 4p dung theo quy
dinh tai Piéu 88 clia Luat nay. Dan chi€u quy dinh
tai Khodn 1 Diéu 88: “Con sinh ra trong thdi ky hon
nhan hodc do ngudi vg c6 thai trong thdi ky hon
nhan 14 con chung cia vg chdng. Con dudc sinh ra
trong thai han 300 ngay ké tir thdi diém chim drt
hon nhan dudc coi 1a con do ngudi vg ¢6 thai trong
thoi ky hon nhin”. Nhu vdy, dida con dugc xem la
con chung vg chdng k€ ca khi ngusi me nhin noin
hay phdi clia ngudi khdc va ngudi chdong khong
phdi ngudi cho tinh tring néu thudc céc trudng hop:

Thit nhdt, dida con dugc sinh ra bing KTHTSS
trong thdi ki hon nhan hodc dugc sinh ra trong
vong 300 ngay ké tir ngdy cham dit hon nhin thi
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dugc xdc dinh 14 con chung vg chdng ké ci trong
trudng hgp

Thit hai, dda con dudc thu thai bing KTHTSS
trong thdi ky hon nhan dugc coi la con chung vg
chdng.

DPong thdi phap luit quy dinh viéc sinh con bing
KTHTSS khong lam phat sinh quan hé cha, me va
con gilta ngudi cho tinh trung, cho noan, cho phoi
v6i ngudi con dudce sinh ra.

2.1.2. B6ivdi phu nit doc than

Khoan 2 Piéu 93 Luat HN&GP 2014 quy dinh
“Trong truding hdp ngudi phu nit séng doc than sinh
con bing k¥ thuat hd trg sinh sin thi ngudi phu nit
d6 14 me cla con dugc sinhra”.

Theo d6, ngudi phu nit doc than 12 me dita tré ké
ca trudng hgp ngudi nay nhidn nodn hay phdi tir
ngudi khac. Pong thdi, ngudi cho tinh triing, cho
noan, cho phoi khong phat sinh quan hé cha, me véi
dtta con dugc sinh ra.

2.1.3. B6ivéi truong hop mang thai ho

Theo Piéu 94 Luat HN&GP 2014: “Con sinh ra
trong trudng hgp mang thai hd vi muc dich nhian
dao 1a con chung clia vg chdng nhd MTH k& tir thdi
di€ém con dudc sinhra”.

Diéu nay dugc hi€u, ngudi MTH van dugc coi la
me cta dira tré trong thdi ki dang mang thai, thé
hién sy ton trong nguyén tic tu nguyén clia ngudi
MTH. Pdng thdi, ngudi me MTH ciing dugc hudng
ché& dd thai san theo quy dinh ctia phép luit vé lao
dong va BHXH cho d&n thdi diém giao dia tré cho
bén nh MTH. Trong trudng hop k€ tir ngay sinh
dén thoi diém giao dita tré ma thdi gian hudng ché
do thai sdn chua di 60 ngay thi ngudi MTH van
dudc hudng ché do thai sdn cho dén khi di 60 ngay.
Viéc sinh con do MTH khong tinh vao s con theo
chinh sich dan s va k& hoach héa gia dinh. K& tir
thdi di€ém dugc sinh ra dira con s& dudgc coi 1a con
chung ctia vg chdong bén nh MTH.

Nhu vay, viec MTH nhim muc dich nhan dao
khong lam phat sinh quan hé cha, me, con gilta vg
chdng ngudi MTH va dita con dudc sinh ra.

2.2. Bét cdp va kién nghi hoan thi¢n phdp ludt

Thit nhdt, doi véi viéc dp dung nguyén tic suy
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dodn trong trudng hop chAm dit hon nhan khi dang
thuc hién cic KTHTSS.

Hién nay, ludt chi coi nhirng dtra tré dugc sinh
ra trong thdi han 300 ngay k€ tir khi hon nhin
chdm dit 12 con chung vo ch6ng. Do dé6, c6 thé
xdy ra trudng hgp dang ti€n hanh KTHTSS ma
ngudi chong chét, dia tré sinh ra qud 300 ngay ké
tir khi hon nhan cham dit. Hodc trudng hgp ngudi
vd nhd MTH chét trong qué trinh dang thuc hién
nhd MTH. Khi dé, dita con s€ khdng dugc coi 1a
con chung v¢ chéng di mang cling huyét thong
vdi cip vd chong nhd MTH va dudc sinh ra dua
trén mong mudn clia ngudi vo/ngudi chdng da
chét. Viéc nay sé& dnh hudng dén quyén 1di clia
dita con dugc sinh ra nhd dp dung KTHTSS nhu
van dé thira k&, cap dudng,...

Nhu vay, d6i v6i trudng hdp con sinh ra nhd
KTHTSS, viéc 4p dung nguyén tic suy dodn trén
1a khong hoply.

Do d6, Luat HN&GP can bd sung quy dinh cu
thé vé viéc xdc dinh cha, me, con trong trudng
trudng hgp sinh con bing KTHTSS nhu sau.
Trudng hgp dita con dudgc sinh ra bing KTHTSS
nhung dugc thuc hién theo mong mudn clia ca hai
vg chong thi dita con vin dudc coi 1a con chung
clia vo chong ké ca khi dita tré dugc sinh ra qua
300 ngay k€ tir khi hon nhan chdm ditt. Quy nay
nhim giip ddm bdo cdc quyén va 1gi ich hgp
phdp ctia dda bé dugc sinh ra nhd dp dung
KTHTSS.

Thit hai, chua c6 quy dinh vé viéc ly hon trong
thdi gian thyc hién cdc KTHTSS.

Khodn 3 Piéu 51 Luit HN&GP 2014 quy
dinh: “Chdng khdong c6 quyén yéu ciu ly hon
trong trudng hgp vg dang c6 thai, sinh con hoidc
dang nudi con dudi 12 thing tudi” va quy dinh
nay dudgc 4p dung cho nhirng trudng hgp sinh con
binh thudng. Nhu vay, theo luit hién nay, ngudi
chong van c6 thé yéu ciu ly hon vg trong thdi
gian dang ti€n hanh qué trinh nhd MTH. Viéc nay
c6 thé giay anh hudng dén quyén ctia dda con
dugc sinh ra. Bdi vy, cAn c¢6 quy dinh cu thé d6i
v6i trudng hgp sinh con bing KTHTSS nhdm ddm

bdo quyén, 1gi ich hgp phap clia ngudi vd va dia
con dugc sinh ra.

Do d6, Luat HN&GP can bd sung quy dinh vé
viéc yéu cau ly hon trong thdi gian thyc hién
KTHTSS nhu sau. P3i véi trudng hgp nhd MTH,
ngudi chong bén nhd MTH khong dugc yéu cau
ly hon trong trudng hgp ngudi MTH dang c6 thai,
sinh con va nguGi vd¢ nhd MTH dang nudi con
dudi 12 thang. Pay cling 1a mdt trong nhitng quy
dinh nhim bdo vé quyén Idi clia ngudi me dang
phdi nudi con nhd ciing nhu bdo ddm cho dda tré
sinh ra c6 dudc sy chim séc¢ clia ci bd va me.

Thit ba, van dé k&t hon giita nhitng ngudi sinh
ra bing KTHTSS do nhan tinh tring, nodn va
phoi tir ngudi hi€n. Vi du mot ngudi dan ong &
M§ da hi€n tinh tring hang trim 1an va theo udc
tinh, khodng 50 dia tré da dugc sinh ra tr tinh
tring do ngudi nay hi€n ting. Du Nghi dinh s
10/2015/NB- CP da quy dinh mot ngudi chi dugce
hi€n tinh triing, nodn tai mot cd s& kham bénh,
chita bénh va tinh triing, noan ctia ngudi cho chi
dugc st dung cho 1 ngudi, n€u khong sinh con
thanh cong mdi st dung cho ngudi khdc nhung
van c6 thé x4y ra trudng hop con clia ngudi hi€n
tinh tring va dia con dudc sinh ra nhd nhén tinh
trung tif ngudi hi€n k&t hon. Trong nhitng trudng
hop nay mic du trén phdp luidt, nhirng dita con
dudc sinh ra khong c6 quan hé trong pham vi 3
dsi va dd diéu kién dé k&t hon theo Luit
HN&GD hién nay, nhung vé mit huy&t thong ho
c6 thé€ 1a anh, chi, em cung cha khic me, cling
me khdc cha. Viéc k€t hon va sinh con giita
nhitng ngudi nay c6 thé din dé&n nhitng di tat do
k&t hon can huyét gdy ra nhu cdc bénh 1y rdi loan
méu, di tit bAm sinh, chAm phat trién vé mit
tri tué,.. Nhu vay, nhitng bénh nay ti€p tuc di
truyén dén cdc th& hé sau, din dé&n sy suy gidm
giong noi.

P& trdanh tinh trang nay, Luat HN&GD cin b8
sung quy dinh vé xét nghiém ADN khi ding ky
k&t hon véi ngudi dude sinh ra bing KTHTSS
trong trudng hdp nhén tinh trung, noan hodc phoi
tir cdc cd sG khdm chita bénh W
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REGULATIONS REGARDING THE DETERMINATION
OF THE FATHER, MOTHER AND CHILD WHEN GIVING BIRTH
WITH ASSISTED REPRODUCTIVE TECHNOLOGIES
- SOME SHORTCOMINGS AND IMPROVEMENT ORIENTATIONS
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ABSTRACT:

The development of science and technology has made it possible for infertile couples or
single women to have children by using assisted reproductive technologies. The law has set out
regulations regarding the determination of the father, mother and child when giving birth with
assisted reproductive technologies. However, Vietnam’s Law on Marriage and Family 2014 still
has some shortcomings that need to be improved.

Keywords: identifying father, mother and child, giving birth with assisted reproductive
technologies.
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