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TOM TAT:

Vi pham hanh chinh trong hoat dong cong chitng 12 hanh vi clia c4 nhan ¢d ¥ hodic vo ¥ vi pham
cdc quy dinh ctia phap luat trong hoat dong cong chitng. Qua qu4 trinh nghién ciu, c6 thé thay
ring, vi pham hanh chinh trong hoat dong cong chiing 12 mdt van dé phic tap. D€ diéu chinh loai
hanh vi vi pham nay, méc du phap luat hién hanh di c6 nhiéu quy dinh nhung hoat dong x{t phat vi
pham hanh chinh d&i v6i hoat ddng nay van con nhiéu bat cap. Trong pham vi bai viét nay tic gia
trinh bay quy dinh clia phdp luat, thuc trang va ki€n nghi hoan thién phap luat vé chii thé thyc hién

vi pham hanh chinh trong hoat dong cong ching.

T khéa: cong chirng, vi pham hanh chinh, hoat ddong cong chiing.

1. Khdi niém vi pham hanh chinh va xit phat
vi pham hanh chinh trong hoat dong cong
chifng

1.1. Khdi ni¢m vi pham hanh chinh trong hoat
dong cong chitng

Theo khodn 2, Piéu 2, Luiat X& ly vi pham
hanh chinh nim 2012 di dua ra dinh nghia cu thé
vé vi pham hanh chinh (dudc stta ddi, bd sung
ndm 2020) quy dinh: “vi pham hanh chinh la hanh
Vi ¢6 16i, do cd nhén, t6 chitc thuc hién, vi pham
quy dinh ciia phdp ludt vé qudn 1y nha nuéc ma
khong phdi la toi pham va theo quy dinh ciia phdp
ludt phdi bi xit phat vi pham hanh chinh™’.

Vi pham hanh chinh dién ra trong nhiéu linh
vic ma cdng chitng chi 13 mot cu thé dién hinh.
Hién nay, viéc x& phat vi pham hanh chinh trong
hoat dong cdng chitng dudc thuc hién theo Nghi
dinh s6 82/2020/NDP-CP ngay 15/07/2020 cia
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Chinh phii. Tuy nhién, Nghi dinh s6 82/2020/Nb-
CP lai khong dua ra khdi ni€ém “vi pham hanh
chinh trong hoat dong cong chitng”. Do do6, trén co
sd khdi niém “vi pham hanh chinh” da trinh bay &
trén, c6 thé dua ra khai niém “vi pham hanh chinh
trong hoat dong coéng chitng”. Theo do, “vi pham
hanh chinh trong hoat dong cong chitng la hanh vi
trdi phdp ludt, cé 16i (c6'y hodc vo ¥) do té chitc,
cd nhdn (trong va ngoai nudc) cé ndng luc trdach
nhiém phdp ludt hanh chinh thuc hién, vi pham cdc
quy dinh phdp ludt vé hoat dong céng chitng ma
theo quy dinh ctia phdp ludt phdi chiu trdch nhiém
hanh chinh .

1.2. Khdi ni¢m xu phat vi pham hanh chinh
trong hoat djong cong chiing

Theo khodn 2, Piéu 2, Luit X& 1y vi pham
hanh chinh nim 2012 (dugc stta d8i, bd sung nim
2020) thi “xit phat vi pham hanh chinh la viéc
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nguoi cé thdm quyén xit phat dp dung hinh thitc xit
phat, bién phdp khdc phuc hdu qud déi véi cd
nhén, t6 chitc thiuc hién hanh vi vi pham hanh
chinh theo quy dinh ciia phdp ludt vé xit phat vi
pham hanh chinh”’. Trong hoat dong céng ching,
nhitng vi pham hanh chinh lién quan dé&n cong
chitng hdp déng dién ra rit tinh vi, phitc tap. Do
do, cong tac xit phat vi pham hanh chinh déi véi
cdc vi pham trong hoat dong cdng chitng s& gbp
phin ting cudng hiéu qua quin Iy nha nudc trong
linh vyc nay.

Tuong ty nhu khai niém “vi pham hanh chinh
trong hoat dong cdng chitng”, khdi niém “x& phat
vi pham hanh chinh trong hoat dong cong chitng”
khong dugc quy dinh cu thé, 16 rang. Do dé, trén
cd s khdi niém “x{ phat vi pham hanh chinh” n6i
chung, tic gid manh dan dua ra khdi niém “x@
phat vi pham hanh chinh trong hoat ddng cong
ching”. Theo d6, “xit phat vi pham hanh chinh
trong hoat déng coéng chitng la viéc chii thé cé
thdm quyén cdn cit theo thii tuc do phdp ludt hanh
chinh quy dinh dp dung hinh thitc xit phat va bién
phdp khdc phuc hdu qud déi vdi cd nhan, t6 chitc vi
pham hanh chinh trong hoat dong céng chitng”.

2. Quy dinh ciia phap luat hién hanh vé chi
thé thyc hién vi pham hanh chinh trong hoat
dong cong chirng

Theo khodn 1 Piéu 3 Nghi dinh s&
118/2021/NP-CP, “d6i tugng bi x{t phat vi pham
hanh chinh 1a cd nhan, t6 chitc”. Theo quy dinh
ctia phap luat hién hanh, c4 nhan - chi thé cda vi
pham hanh chinh phéi Ia ngudi khong mic cédc
bénh din d€n mat khd niing nhan thic hoic kha
ning diéu khi€n hanh vi va dat do tudi theo quy
dinh phap luat*. Trong khi dé, t6 chiic bi x{ phat vi
pham hanh chinh trong hoat dong cong chitng khi
1a phdp nhin theo quy dinh ctia phdp luat dan su
hoic cic t8 chitc khic duge thanh lap theo quy
dinh cda phdp ludt. Bén canh d6, vi pham hanh
chinh trong hoat dong cong ching con dudc thuc
hién bgi chi thé dic trung 1 ho gia dinh.

Theo Tur dié€n Luit hoc, ho gia dinh 1a “tdp
hop nhém ngudi cé quan hé hén nhéan, huyét thong

va nudi dudng”’. Nhu vay, hod gia dinh mudn duge
xdc dinh 1 chd thé clia quan hé phdp luit thi phai
¢6 nhi€u ngudi, nhitng ngudi ndy c6 quan hé hon
nhan, quan hé huyé&t thdng hoic quan hé nudi
dudng®. Theo B6 ludt Dan sw niam 2015, cdc quy
dinh diéu chinh c4 nhan va ho gia dinh hoan toan
khdc biét nhau. Piéu nay ciing dugc gidn ti€p
khing dinh trong Luat P4t dai nim 2013”. Do d6,
khong thé xem ho gia dinh 12 mot cd nhan, d€ tur
dé quy dinh viéc x& phat hd gia dinh giéng nhu
cd nhand.

Nhin chung, st ton tai chd thé 1a ho gia dinh
bén canh cd nhén, t§ chic trong quan hé phip
luat 12 vAn dé mang tinh lich s&®. P4 c6 nhiéu y
ki€n dé xuit khong nén quy dinh vé dia vi phdp
ly ctia ho gia dinh'®, th€ nhung, hd gia dinh vin
dudc xem 12 mot chii thé trong quan hé phap luat
dan su n6i chung. Khi da 12 chi thé trong quan hé
phap luat dan sy néi chung thi hd gia dinh tham
gia vao hoat dong cong ching. Khi c6 nhirng vi
pham hanh chinh, h$ gia dinh ciing bi x& phat vi
pham hanh chinh.

3. Thyc trang vé chi thé thyc hién vi pham
hanh chinh trong hoat dong cong chirng

Thit nhdt, theo khodn 6 Piéu 3 Nghi dinh s&
118/2021/ND-CP: “Truong hop cdn bd, céng chiic,
vién chitc, nguoi thudc luc lugng Quan dji nhan
ddn, Cong an nhdn ddn va nguoi lam cong tdc co
yéu thitc hién hanh vi vi pham khi dang thi hanh
cong vu, nhiém vu va hanh vi vi pham do thudc
cong vu, nhiém vu, thi khéng bi xit phat theo quy
dinh ciia phdp ludt vé xit [y vi pham hanh chinh, ma
bi xit ly theo quy dinh ctia phdp ludt cé lién quan.

Co quan nha nudc thuc hién hanh vi vi pham
thudc nhiém vu qudn Iy nha nudc, thi khong bi xir
phat theo quy dinh ciia phdp ludt vé xit Iy vi pham
hanh chinh, ma bi xit Iy theo quy dinh ciia phdp
ludt co lién quan”.

Nhu vay, c¢dn cd vao cdc quy dinh nay chi x&
phat vi pham hanh chinh ddi véi cdc doi tuong 1a
cong chirng vién cta cdc vian phong cong chiing
ma khong x& phat cong chitng vién clia cac phong
cong chitng. Theo quy dinh phédp ludt, phong cdng
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chitng 1a don vi su nghi€p cong 1ap cia SG Tu
phdp va cong ching vién cia phong cong chiing
1a vién chic. Do d6, khi cong chitng vién la vién
chidc thyc hién hanh vi vi pham khi dang thi hanh
nhi€ém vu cong chirng va hanh vi vi pham d6 thude
cong vu, nhiém vu nén khong bi x& phat.

Theo tdc gid, quy dinh vé& chi thé bi x& phat
nhu trén con thi€u binh ding, vi cing mot hanh vi
vi pham, cling 12 cdng ching vién, nhung néu 1a
cong chirng vién trong Vin phong cong chitng vi
pham thi bi x& phat, cdn cdng ching vién hoat
dong & Phong cong chiing lai khong bi x phat.
D6i v6i nhitng trudng hgp nay, ngudi c¢6 thim
quyén xi phat chi c6 quyén thong bdo hanh vi vi
pham nay cho Gidm d6c S& Tu phédp, Trudng
phong cong chitng d€ ti€n hanh xit 1y ky luat theo
quy dinh ctia phap luat vé vién chitc. Tuy nhién,
viéc ti€n hanh x{ 1y ky luit ndy trong thuc t€ 1a
rat khé thuc hién. RAt it trudng hgp cdc cong
chirng vién sai pham nhu trén bi ky ludt. Trong khi
do, cong ching vién tai cdc Vdn phong coOng
chitng luon bi “de doa” dinh chi hanh nghé.

Thit hai, khodn 2 Piéu 2 Luat X{& 1y vi pham
hanh chinh nim 2012 (dugc stra ddi, bd sung nim
2020) quy dinh: “xit phat vi pham hanh chinh la
viéc nguoi cé thdm quyén xit phat dp dung hinh
thic xit phat, bién phdp khdc phuc hdu qud doi véi
cd nhadn, t6 chitc thuc hién hanh vi vi pham hanh
chinh theo quy dinh ciia phdp ludt vé xit phat vi
pham hanh chinh”. Nhu vay, theo Ludt X& 1y vi
pham hanh chinh nim 2012 (dugc stta ddi, bd
sung nim 2020), doi tugng bi x& phat vi pham
hanh chinh chf ¢6 th€ 1a ¢4 nhan hodc t6 chic.
Trong do, “t§ chic” duge xdc dinh 1a co quan nha
nuéc, td chic chinh tri, t8 chic chinh tri - xa hoi, t&
chitc chinh tri xa hdi nghé nghiép, t6 chitc xa hoi,
t6 chifc xa hdi nghé nghiép, t8 chitc kinh t&, don vi
vil trang nhian dan va t8 chitc khic dude thanh lap
theo quy dinh ctia phédp luat''.

Tuy nhién, trong quan hé phdp luit dan su néi
chung va phdp luat dat dai, ngoai c4 nhan, t& chic
con c6 chid thé 1a ho gia dinh. Khi tham gia vao
hoat dong cong chitng, hd gia dinh cé thé thuc

34 S6 21 - Thdng 9/2022

hién hanh vi vi pham va bi x& phat vi pham hanh
chinh. Van dé x{ phat d6i v6i chii thé nay dugc
thuc hién nhu thé€ nao thi hién nay van con nhiéu
quan diém khéc nhau.

Trén thyc t€ xudt hién trudng hgp mot sd ngudi
trong hd gia dinh cuing thuyc hién hanh vi “cung
cAp thong tin, tai liéu sai sy that dé cong ching
hgp ddng, giao dich”. Khi bi phat hién, c6 dia
phuong ti€n hanh xt phat mot ngudi d€ rin de,
con nhitng ngudi khdc thi khéong x& phat. Tuy
nhién, c6 dia phuong lai ti€n hanh x{ phat chi thé
12 ho gia dinh v6i mifc tién phat biing vdi c4 nhan.
Hién nay, mot s& nghi dinh xt phat vi pham hanh
chinh trong linh vuc dat dai (Nghi dinh s6
91/2019/NP-CP (dudc stra ddi, b sung bdi Nghi
dinh s6 04/2022/ND-CP)) hay xt phat vi pham
hanh chinh trong linh vuc hang gid, hang cim
(Nghi dinh s& 98/2020/NP-CP (dugc sira ddi, bs
sung b&i Nghi dinh s& 17/2022/ND-CP)) quy dinh
xtr phat ho gia dinh bing mic tién phat c4 nhan.
Do d6, trén ¢ s§ dp dung phdp ludt tuong tu,
ngudi c6 thim quyén xi phat trong hoat dong
cong chitng chi x{ phat ho gia dinh v6i mifc tién
phatbing vdi cd nhan.

Theo Tir dién Luat hoc thi ho gia dinh 1a “tap
hdp nhém ngudi c6 quan hé hdn nhin, huyét
thong va nudi dudng”'2. Nhu vay, hd gia dinh
mudén dude xdc dinh 1a chii thé clia quan hé phap
luat thi phdi c6 nhiéu ngudi, nhitng ngudi nay cé
quan hé hon nhan, quan hé huyét théng hoic quan
hé nudi dudng'3. Theo BO ludt Dan sy nam 2015,
cdc quy dinh diéu chinh c4 nhian va ho gia dinh
hoan toan khdc biét nhau. Piéu nay ciing dudc
gian ti€p khing dinh trong Luit DAt dai nim
2013, Do d6, khong thé xem hd gia dinh 12 mot
cd nhan dé tir &6 quy dinh viéc xi phat ho gia dinh
gidng nhu c4 nhan's,

4. Hoan thién cic quy dinh phép luat vé chi
thé thyc hién vi pham hanh chinh trong hoat
dong cong chiing

Nhu da trinh bay, quy dinh x phat khdng cong
ching vién la vién chdc lam viéc tai phong cong
chitng la chua hgp 1y va cling khong tao ra sy binh
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ding trong viéc d4p dung phép luat. Ciing 1a cong
chitng vién, cung thuc hién nhitng vi pham hanh
chinh trong hoat dong cong ching c¢6 ciu thanh,
tinh chdt mc do nhu nhau nhung c¢6 cdng ching
vién bi x{ phat, c6 cdng ching vién lai khong bi
xtr phat. Pay 12 mot sy bt binh ding. Chinh vi
vay, Chinh phii cdn nghién cttu sira ddi quy dinh
tai khodn 6 Piéu 3 Nghi dinh s6 118/2021/ND-CP
theo huéng mé rong pham vi doi tugng bi xit phat
vi pham hanh chinh bao gdm cd cdn bd, cong
chitc, vién chitc thyc hi€n hanh vi vi pham khi
dang thi hanh cong vu, nhiém vu néi chung va doi
tugng 14 cong chitng vién hanh nghé tai cdc Phong
cong ching thyc hi€n hanh vi vi pham hanh chinh
trong hoat ddng cong chiing néi riéng. Stra ddi nay
s& tao sy binh dng giita cac chii thé, ddp tng yéu
cau thi€t 1ap ky cuong hanh chinh ddi véi chinh co
quan nha nudc va cdng chic, vién chdc; phu hgp
v6i chii truong ting cudng ki€m sodt viéc thuc thi
quyén Iyc cong.

Theo Phdp 1&€nh Xt 1y vi pham hanh chinh nim
2002 (dugc sta d6i, bd sung ndm 2007, 2008),
mic tién phat s& dudc 4p dung bing nhau ma
khong phan biét cd nhan hay t6 chic. Tuy nhién,
theo Ludt X 1y vi pham hanh chinh nim 2012
(dudc stra ddi, b sung nim 2020), mic tién phat
clia t& chifc gap 2 1An mic tién phat clia c4 nhan
ddi v6i cing mot hanh vi vi pham. Do dé, viéc xdc
dinh tu cach chd thé vi pham 13 c4 nhin hay t&
chitc déng vai trd r't quan trong, nhim xdc dinh
chinh xdc mifc tién phat chinh x4c'.

TAILIEU TRICH DAN:

Vi th€, d€ bao dam cho viéc dp dung phap luat
dugc thdng nhat, Chinh phii cAn xdc dinh ddi tugng
bi x&¥ phat vi pham hanh chinh mot ciach dong bo
va chinh x4c. Thyc tién hién nay 13 hd gia dinh ¢6
tham gia vao cdc quan hé trong hoat dong cong
chitng va c6 thé thyc hién nhitng hanh vi vi pham
va bi xif phat. Do d6, Chinh pht can huéng din cu
thé ndi dung nay, tuy nhién khong nén quy dinh
tuong tu (Nghi dinh s6 91/2019/ND-CP (dudc sita
ddi, b sung bdi Nghi dinh s& 04/2022/ND-CP))
hay x& phat vi pham hanh chinh trong linh vuc
hang gi4, hang cam (Nghi dinh s6 98/2020/ND-CP
(dugc stta ddi, bd sung bdi Nghi dinh so
17/2022/ND-CP)) 1a “x{t phat ho gia dinh bing
mifc tién phat c4 nhan”. Theo tdc gid, mic du ho
gia dinh 12 mot chii thé cda phap luat dan sy néi
chung nhung khi tham gia vao hoat dong cdng
chitng phai c¢6 nhitng c4 nhan cu thé. Do d6, trong
trudng hgp mdt hay nhiéu cd nhin ciia hd gia dinh
vi pham hanh chinh trong hoat dong cong ching thi
ti€n hanh x{ phat tirng c4 nhan. Piéu ndy c6 nghia
khong phat mot ngudi chi€u 1€ va cling khong phat
hd gia dinh véi mifc tién phat biing mifc tién phat
ca nhan. Phat t'rng ngudi vi pham vira bdo dam
tinh rin de, ddng thdi cling thuc hién ding nguyén
tic x phat vi pham hanh chinh 12 “Nhiéu ngudi
cung thyc hién mdt hanh vi vi pham hanh chinh thi
mdi ngudi vi pham déu bi xi¥ phat vé hanh vi vi
pham hanh chinh d6” quy dinh tai diém d khoan 1
Piéu 3 Luat Xt 1y vi pham hanh chinh nim 2012
(dugc stra d6i, b sung nim 2020) W

Khoan 1 Biéu 2 Luat X 1y vi pham hanh chinh (Luét s§ 15/2012/QH13) ngay 20 thing 6 nim 2012.

2Khai niém nay dugc xay dung dya trén kh4i niém vi pham hanh chinh ctia Nguyén Canh Hdp (2016), “Trich
nhiém hanh chinh va sy cAn thiét stta d8i, bS sung Luat Xt 1y vi pham hanh chinh nim 20127, Tap chi Khoa hoc

phdp Iy, (7), tr. 22.

3Khoan 2 Biéu 2 Luat Xt ly vi pham hanh chinh (Luat s&: 15/2012/QH13) ngay 20 thing 6 nim 2012 (sta ddi, bd

sung ndm 2020).
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ABSTRACT:

Administrative violations in notarization activities are acts of individuals who intentionally
or unintentionally violate the provisions of notarization activities. Administrative violations in
notarization activities are a complex issue. Despite Vietnam’s current laws have many provisions
to regulate this type of violation, the sanction of administrative violations in notarization activities
still have many shortcomings. This paper introduces Vietnam’s regulations and current situation,
and makes some recommendations to improve regulations on subjects of administrative violations
in notarization activities.
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