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TOM TAT:

Bai viét tap trung chi ra va phin tich cdc co s& ly thuyét gop phan dé xuit nhitng dinh huéng va
gidi phdp phép 1y khoa hoc, phit hgp vé an sinh xi hdi cho lao dong khu vuc kinh t&€ phi chinh thic

(KVKTPCT).

Tt khéa: phdp luat an sinh x4 hoi, khu vuc kinh t€ phi chinh thiic, lao ddng, kinh t€ chinh thic.

1. Pit van dé

Ngay nay KVKTPCT dudc coi la thudt ngi
khong day dd n&€u khong mudn nhin dinh 12 giy
hi€u nhAm va khong cé dinh nghia ro rang (k€ ca
vé mit phip 1ly) thé nao 12 KVKTPCT. Béi vi
chua c6 mot dinh nghia vé KVKTPCT d4p tng tat
ca cdc tiéu chudn thong ké vé tinh nhat quén, toan
dién, khd ning do ludng, sy hai hoa... Tuy nhién,
day 1a khu vyc phan dnh cdc khia canh ning dong,
khong dong nhat va phifc tap cda cdc hoat dong
ciing nhu hé qua clia sy khdc biét giita cac thé ch&
chinh thic va phi chinh thic. Pong thdi,
KVKTPCT (cling v6i khu vuc kinh t€ chinh thifc -
KVKTCT) dai dién cho mot bd phan clia nén kinh
t€, ¢6 thi trudng lao dong riéng va dong vai trd
quan trong trong vi€c tao viéc lam, ndi cé hoat
dong sdn xuit va tao thu nhap cho ngudi dan. Vé6i
cch ti€p can nhu vay, KVKTPCT dugc hi€u nhu
sau: KVKTPCT hay nén KTPCT (Informal
economic) la khu viee ton tai tat yéu, khdch quan,
c6 lién két dang ké véi phdn con lai ciia nén kinh t&
va la hoat déng kinh té dién ra bén ngodi cdc cdu
triic dugc quy dinh chinh thitc. Bdy la khu vue ding
dé chi tdt cd cdc hoat ddng kinh té ciia nguoi lao
dong (NLD) va cdc don vi kinh té (bao gom nhiing

chii thé duoc phdp ludt cong nhdn hodc trén thic
1€’ khong diugc cong nhin hodc khéng dugc bao phii
béi cdc thda thudn chinh thiic) tham gia sdn xudt
hang héa hodc dich vu vdi muc tiéu chinh la tao ra
viéc lam va thu nhdp cho minh hodc nhitng nguoi
lién quan (goi tdt la hoat déng PCT). Trong do,
nhitng NLD chua digc bao phii bdi cdc ché d bdo
trg xa héi va cdc don vi kinh té chua dding ky, cé
trinh d¢ thdp, it hodc khéng cé sy phédn cong lao
dong, von it va quy mé té chiic nhé (ho gia dinh).
Cdc quan hé lao dong chii yéu la cdc quan hé cd
nhdn, quan hé ho hang va cdc hoat dong ciia ho
khong nhadt thiét la bat hop phdp.

2. Quan diém vé sy tich hgp cdc 1y thuyé&t
lién quan d€n KVKTPCT

Thuc t&€ cho thdy, su phat trién va diéu ti&t clia
cdc hoat dong trong nén kinh t& phi chinh thitc
(KTPCT) da tr§ thanh mot vin dé quan trong
trong cdc chinh sdch clia cdc t§ chic quoc t& va
cdc qudc gia trén toan thé gii. Hon thé nita, trong
rat nhiéu tai liéu nghién cifu da chi ra ¢6 3 quan
di€m chinh vé& nguyén nhan xuét hién, ton tai ciia
KVKTPCT. P6 1a quan diém hién dai héa, quan
di€m cda chd nghia tin Marxist (quan diém clia
chii nghia ciu tric), quan diém tan ty do. Mdi
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quan di€m dugc nhin nhan KVKTPCT dudi nhiéu
ling kinh ly thuy€&t khac nhau, nhung nhitng quan
di€m nay déu cung cap, giai thich da chiéu vé sy
tdn tai, phat trién, diéu ti€t cla cdc hoat dong
trong KVKTPCT. Tuy nhién, v6i md hinh nghién
cttu tich hgp cdc quan diém vé KVKTPCT da
cung cAp su hi€u bi€t t6t hon vé su phic tap ciia
KVKTPCT va da chitng minh riing cdc ly thuyét
d6 khong mau thudn, khong thay th€ ma bd sung
cho nhau trong viéc hi€u ré hon sy phat trién clia
cdc hoat dong trong KVKTPCT 4§ tirng giai doan
cu thé. Ngoai ra, sy phit trién cia KVKTPCT
dugc thic ddy bdi nhiéu luc lugng ma khong thé
gidi thich day dd biing mot 1y thuyét duy nhi't. Cic
ly thuyé&t déu c6 gid tri lién quan dén cic yéu td,
thanh phan cu thé cia KVKTPCT. Ching han,
theo quan di€m hién dai héa, hé thong kinh t&
dugc chia thanh hai thanh phan rd rét: kinh t&
chinh thitc (KTCT) va KTPCT.KTCT dudgc coi la
mot hién tugng thinh vugng tugng trung cho sy
phét tri€n, ti€n bo va hién dai, trong khi KTPCT
dugc coi la mot hoat dong truyén thdng bi€u thi sy
kém phdt trién, lac hau va tién hién dai (Vi du:
Lién quan dén ngudi ban hang trong khong gian
cong cong, theo quan diém hién dai héa, ho cho
ring d6 chinh 13 chi€n lugc sinh ton cla nhitng
ngudi tha't nghiép. Pay 12 quan di€m gidi thich c6
hiéu qua vé viéc lam phi chinh thitc truyén thong).
Ly thuy&t tAn Marxist gianh dudc nhiéu sy Ging ho
hon khi cho ring gitta KVKTPCT va KVKTCT c6
mdi lién hé v6i nhau; nén KTPCT c6 kh3 ning mé
rong theo qud trinh CNH, HDH mdt xu huéng mau
thuin vé6i cdc gid dinh clia quan di€m hién dai
héa; moi quan hé giita cdc hoat dong trong
KVKTPCT va sy phdt trién kinh t& trong mot
qudc gia; nén KTPCT c6 kha ning phat trién hon
khi toan cdu héa ngay mot nhanh bdi qud trinh
toan cAu héa san xuat va thuong mai da kéo theo
sy biing nd clia cdc hoat dong thau phu va gia
cong phain mém.

Nhu vay, theo cédch ti€p can tich hgp cdc ly
thuy&t lién quan dé€n KVKTPCT cho thay: su xuit
hién va dong luc phat trién clia cdc hoat dong
trong KVKTPCT chd yé&u gin lién vé6i cic giai
doan phat trié€n kinh t&, luc lugng xa hdi, tinh
trang tha't nghiép, su di cu tf ndng thon ra thanh
thi va mdc @6 toan ciu héa cla cdc nén kinh t&
ctia mdi qudc gia trong bdi canh, giai doan cu thé.
Pay chinh 1a c¢d sd déNha nudc xdy dung cic
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phuong phdp ti€p can chinh sich phi hgp, diéu
chinh t6t hon cdc hoat dong ctia KVKTPCT theo
huéng c6 1gi cho qud trinh do thi héa dang dién ra
va 6n dinh x4 hoi. Hay néi cach khic, cdc hoat
dong cia KVKTPCT sé& ludn ton tai cling véi qud
trinh d6 thi héa vi chling c6 cau tric gin lién véi
qud trinh hién dai héa va toan cau héa dang dién
ra trong c4c qudc gia. Vi th€, Nha nudc khong nén
phdn tng manh mé, loai trir d6i vé6i cdc hoat dong
dang dién ra trong KVKTPCT (vi du nhu hoat
dong ban hang rong trén dudng phd...). Pong thdi,
Nha nudc can nhin nhin cdc hoat dong trong
KVKTPCT ludn song hanh véi ting trudng kinh t&
(térc sy phat trién kinh t& clia qudc gia khong nha't
thi€t din dén su tiéu vong cdc hoat dong cla
KVKCPCT), bdi KVKTPCT va KVKTCT c6 mdi
lién hé, tién dé cho nhau, luan chuyén 14n nhau.

3. Hoc thuy&t vé nhu cau

Maslow 12 mot nha khoa hoc xa hoi ndi ti€ng
da xay dung hoc thuyé&t vé nhu ciu ciia con ngudi
vao nhitng nim 1950. Ly thuy&t clia 6ng nhim
gidi thich nhitng nhu cAu nhi't dinh cda con ngudi
cin dugc ddp tng nhu thé nio d€ mot c4 nhan
huéng d&€n cudc sdng lanh manh va c6 ich ca vé
thé€ chat 14n tinh thin. Pdng thdi, 1y thuyét cia
ong gitip cho sy hi€u biét clia chiing ta vé& nhitng
nhu ciu cla con ngudi bing cdch nhan dién mot
hé thdng thit bic cdc nhu ciu. Ong da chi ra céc
loai nhu cau kh4c nhau clia con ngudi, cin cif theo
tinh doi hdi cia né va thit ty phét sinh trudc sau
clia chiing d€ quy vé 5 loai sip x&p thanh thang
bac vé nhu ciu cda con ngudi tir thAp dé€n cao nhu
sau: Nhu cdu sinh [y — Nhu cdu vé an toan hodc an
ninh — Nhu cdu vé quan hé va duogc thita nhin
(tinh yéu va sw chdp nhdn) — Nhu cdu duoc ton
trong — Nhu cdu phdt huy bdn ngd. Qua ly thuyé&t
nhu cdu ctia Maslow, nha 1am luit da hi€u dugc
con ngudi c6 nhiéu nhu cau khic nhau bao gdm cd
nhu cdu vt chit va nhu cdu tinh thin. Theo d6,
bA't ¢t chd thé nio trong xa hoi ciing can dugc yéu
thuong, dugc thira nhin, dudc ton trong, c6 cdm
gidc an toan, dugc phdt huy va ty chiing td ning
Iyc ban than,...

Do d6, trong cac quyé’t sdch ctia minh, lién
quan dén lao dong KVKTPCT, Nha nudc cin
phai nhin nhan sy tén tai khdch quan va tinh dén
nhu cdu, dic di€m cda ho @€ diéu chinh cho phu
hop, cong bing. BSi 1€, tit ca cdc lao dong trong
KVKTPCT déu c6 chung mot diém 1a dé bi tdn
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thuong. Bi€u hién 1a ho phdi ti€p xic vdi cic
cong viéc ma khong dude ddm bio vé diéu kién
lam viéc, bi han ché& ti€p cin vé6i cdc bién phdp
bdo vé vé€ an toan, y t&,.. Hon thé nita, trén thuc t&
hién nay, dang c6 su bd sung, luan chuyén lin
nhau gitta viéc lam chinh thitc va viéc lam phi
chinh thitc ngay tai cdc qudc gia. Tinh phi chinh
thic khong phai 1a sy lya chon cia cdc cd nhan ho
ma do chinh cdc quy dinh hoéc chinh sdch quan 1y
san xudt, dich vu hoiic viéc st dung khong gian
cong cong din dit cdc cd nhan vao hé thdng phi
chinh thifc. Van dé thuc sy hién nay 13 thi€u sy
cong nhan vé thé ché, du 1a lao dong tai gia hay
giup viéc gia dinh, thu mua v4tli¢u hay ban hang
rong, déu 12 nhitng hoat dong c6 sy tham gia rat
dong luc lugng LDPCT.C4dc chinh sdch cdng
trong linh vuc viéc lam va bdo tr¢ xa hoi khi xay
dung cin phai tinh dé€n nhitng lao dong thuodc
KVKTPCT nay.

4. Ly thuyé&t vé quyén con nguvi

Quyén con ngudi (nhan quyén) 1a cdc quyén
ma mdi con ngudi déu c6 don gidn 12 vi ho 1a con
ngudi. Nhan quyén 1a clia moi ngui va binh ding
cho moi ngudi. Theo triét ly d6, ngudi lao dong
trong KVKTPCT 1a con ngudi va la cong dan
trong mot qudc gia thi quyén con ngudi phai dugc
bdo vé, bdo ddm mdt cich binh ding. T trudc
dé&n nay, lao dong trong KVKTPCT phan 16n 1a
lao dong nit, tdp trung lam nhitng cdng viéc dugc
trd luong thap hoic c6 thu nhap khdng &n dinh, dé
bi t6n thuong nhat, ho lam rit nhiéu cic cong
viéc, nganh nghé khic nhau nhu ngudi ban hang,
thg may, thg han, thg mdc, thg co khi, cha ctra
hang quin 4o nhd, thg thi cong, ngudi budn bian
trdi cy va rau... cic hoat dong ctia ho khong phai
la bat hop phdp. Ho lao dong chin tay; thudng
chiu bao luc vé thé chat, tinh duc, bi gii han cic
quyén (vi du nhu quyén dudc ty do kinh doanh
trong khdng gian cong cdng khi nha nudc phong
tda khu vuc, dia diém dé vi ly do Covid-19), ho bi
tudc mat sy bdo vé clia phdp ludt bdi khdng c6 cic
hdp ddng lao dong chinh thic... Chinh vi th&, nhu
ciu chinh ddng cla nhitng lao dong KV KTPCT la
dugc cong nhan vé cdng viéc ma ho dang lam dé
ho nudi séng ban than, gia dinh va gép phin dua
dat nudc phat trién. PE lam dugce diéu nay can
mot chinh sich thira nhin va diéu chinh cdc hoat
dong ctia KVKTPCT ciing nhu cung cAp mdt mdi
trudng phap 1y vé ndi lam viéc, di¢u kién 1am viéc

t6t cho cdc lao dong KVKTPCT. Hay néi céch
khac, ngudi lao dong KVKTPCT hy vong phap
luat cong nhan va tdn trong cdc quyén kinh t&, xa
hoi va nhitng nd luc clia chinh ho vi quyén clia lao
dong KVKTPCT chinh 12 quyén cda con ngudi.
Ching han nhu d6i v6i phu nit trong KVKTPCT,
ho ¢6 quyén dugc ddm bio viéc lam, dudc trd
luong binh ding, diéu kién lam viéc tot, dugc ton
trong va khdng bi bao luc va quay rdi tai ndi lam
viéc, dugc ti€p cin v6i cdc k§ ning, dao tao phu
hop va dudc hd trg chim séc sic khde. Cac qudc
gia trong cdc chinh sdch nén bdo ddm, cin nhic,
uu tién quyén cta phu nif trong cd KVKTPCT va
KVKTCT nhu sau: PAm bdo phu nit khdng bi bao
lu'c va quay rdi; Nhan biét, gidm thi€u va phan bd
lai cdc cong viéc khdong dugc trd ludng va cong
viéc gia dinh; Phd v3 quan di€m cong viéc cia
“phu nit” va “nam gi6i”; Pdm bdo tit cd lao dong
nit ¢6 thé dugc hudng cic quyén clia ho, khong bi
phan biét ddi xit,ké ca lao ddng phi chinh thic; HS
trd hanh dong va t6 chic tip thé clia phu nit.
Riéng d6i véi lao dong nit trong KVKTPCT, cic
qudc gia ting cudng ddu tu d€ “ddm bio kha ning
ti€p can ph()o cip vdi cdc dich vu chim séc¢ tré em,
ngudi khuyét tat va ngudi cao tudi véi gid ca phai
ching va chit lugng cao, ddm bdo khd ning ti€p
cin cua ca lao dong trong KVKTPCT va nhitng
ngudi khong dat tiéu chuin cdc hinh thic viéc
lam", "ddm bdo NLP trong KVKTPCT dugc ti€p
cin vé6i cdc quyén va quyén 1di tai noi lam viéc,
bao gdbm quyén ti€p cin vdi bio trg xa hoi, chim
séc stic khée, nghi phép c6 luong va cic diéu
khodn vé stic khde va an toan nghé nghiép va
“x6a bé moi phian biét ddi x& v6i lao dong nit
nhip cu”, bao gdm ca trong cdc chinh sich di cu
va Luat Viéc lam.Nhu vay, “mdt thé gidi hién
thuc héa quyén lam viéc clia phu nit s& khong chi
mang lai 1gi ich cho phu ma s& ning cao tAtca”.

5. Ly thuy&t vé sy thay doi

T nhitng ndm 1980, cdc nha kinh t€ hoc bit
d4u phat trién cdc md hinh ly thuyé&t vé khu vuc
phi chinh thitc. Hau hét cic md hinh d6 déu dua
trén md hinh kinh t€ kép ctia Harris-Todaro
(1970) vé di cu nong thon - thanh thi. Mo hinh
Harris-Todaro gidi thich ring quyét dinh di cu tir
khu vyc ndng thon ra thanh thi dya trén sy ky
vong vé chénh 1éch thu nhap giita 2 khu vuc, chit
khong chi dua trén chénh léch vé tién luong. Tuy
nhién, dén giai doan hién nay, cdc nha hoach dinh
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chinh séch, cdc t8 chic hoc thuat, NLD va ngudi
st dung lao dong thira nhan ring ty 1& phat trién
KTPCT cao 12 mot thach thic 16n d6i véi phat
trién bén vitng. Piéu nay dugc ghi nhin trong cic
Muc tiéu Phét trién Bén vitng dudc Pai hoi dong
Lién hop qudc thdng qua vao thang 9/2015, dic
biét 1a Muc tiéu 8 vé “Khuyén khich ting trudng
kinh t€ bén virng, bao trum, lién tuc; tao vi€c lam
day dd, ning sudt va viéc 1am tdt, thda ddang cho
tdt c& moi ngudi”. Muc tiéu 8.3 nhim thic diy
cdc chinh sdch phét trién/dinh huéng hd trg cdc
hoat dong sdn xuit, tao viéc lam t6t, khdi nghiép,
sang tao va ddi mdi, vira khuyé&n khich chinh thitc
héa va ting trudng cac doanh nghiép si€u nho,
nhé va vira, bao gdm thong qua ti€p cin cdc dich
vu tai chinh "nhiim thic ddy chinh thidc héa, va
chinh thitc héa dugce dua vao nhu mot diéu kién dé
dat dugc ti€n bd trong SDG. Chi s6 8.3.1: Ty 1é&
viéc lam phi chinh thitc trong cdc viéc lam phi
ndng nghiép, theo gidi tinh. Qud trinh chuyén d6i
sang hinh thic ciing gép phan vao cdc muc tiéu
phét trién bén vitng khac nhu Muc tiéu 1: X6a d6i
gidm nghéo dudi moi hinh thic § moi noi (tat ca
cdc muc tiéu), Muc ti€u 5: Pat dugc binh dfmg
giGi va trao quyén cho tdt ca phu nif va tré em gdi
(muc tiéu 5a, 5.4 va 5.5), Muc tiéu 10: Gidm bat
binh ding trong va giifa cdc qudc gia (muc tiéu
10.2 va 10.4) va Muc tiéu 16: Thiic ddy cdc xa hoi
hoa binh va hoa nhiap dé€ phat trién bén viing,
cung cAp quyén ti€p cin cong 1y cho tit cd moi
ngudi va xay dung cdc thé ch& hiéu qua, c6 trich
nhiém va bao trim & tit cd cdc cdp (muc tiéu
16.3). P& gidi quyét thach thitc nay, tiéu chuin
lao dong ctia T chitc Lao dong Qudc t& (ILO)
dugc thong qua vao ndm 2015 - Khuy&n nghi s6
204 vé Chuyén ddi tir nén KTPCT sang nén
KTCT. Pay la cong cu qudc t& dau tién dé cap cu
thé d€n nén KTPCT. Khuyé&n nghi ctia ILO huéng
din va cung cip cho cdc bén (chinh phi, td chic
clia ngudi lao dong va ngudi sit dung lao dong) vé
cdch tao diéu kién thuin 1¢i cho qud trinh chuyén
ddi tir nén KTPCT sang nén KTCT. Cu thé:
Khuyén nghi yéu ciu chinh sich trudc mit clia

TAILIEU TRICH DAN:

cdc qudc gia can c6 cich ti€p cin da chiéu, bao
trum d€ thiic ddy qud trinh chuyén d6i sang nén
KTCT. Hay néi cich khac, dua cic hoat dong tu
nén KTPCT sang nén KTCT c6 nghia 1a cdc ciu
thanh cia KVKTPCT phai dugc khai bdo diy dud,
dudc phdp luat diéu chinh v nha nu6c phdi c6 co
ché&, bién phdp bdo vé hiéu qui. Theo d6, ddm
bdo ring nhitng ngudi 1am viéc trong khu vuc
KTPCT dugc phdp luat thita nhidn quyén, dudgc
bdo ddm an sinh xa hdi (khong bi loai trir khdi bao
hi€m xi hdi), c6 t6 chic dai dién va cé ti€ng néi
trong cdc quyét sdch clia nha nudc. P6i vé6i cac
don vi kinh t&€ trong KVPCT, chinh thic héa cé
nghia la dua ho tudn theo cic quy dinh ¢6 1di, tic
quy dinh c6 Igi cho ho va dat ra cdc nghia vu ma
ho phdi ddp tng. Bao gdbm viéc md rong pham vi
céc quy dinh vé tai chinh, lao dong, an sinh xa hoi
ma khoéng cdn ctf vao quy mo, linh vuc hoat dong,
sy cong nhdn hodc ding ky hay khong.

Nhu vy, su chuyén ddi cic hoat dong trong
nén KTPCT sang nén KTCT khong phai 1a mot
muc tiéu ma 12 mot diéu kién cin thi€t dé€ dat
dugc nhitng muc tiéu rit quan trong khic. Né&u
khong chinh thitc héa, khd ning NLD trong
KVKTPCT dudc tiép cin cong viéc t t&€ van 1a
mot do tudng. Chinh thic héa lam gidm ngheo do6i
va din d&n binh ding hon giita moi ngudi. Viéc
chinh thirc héa cdc doanh nghiép s€ ddm bdo viéc
ting ning suat va ti€p can thi trudng tot hon, gép
phan vio sy bén vitng clia cic doanh nghiép va
thic ddy canh tranh binh ding trén thi trudng quéc
gia va qudc t€. Viéc chinh thitc héa doanh nghiép
ciing 1a diéu kién dé€ c6 dugc su bio vé diy dd vé
lao dong va xa hoi d6i véi NLD ma ho st dung.
Hiéu theo nghia rong hon, chinh thitfc héa mang lai
Igi ich cho toan xa hdi, vi né ning cao pham vi
hoat dong clia nha nudc, dic biét 1a bing cdch cho
phép ting ngudn thu cdng va ting cudng phdp
quyén. N6 ciing gép phan tao ra su cong biing hon
cho cdc thanh vién trong xa hoi. Hon nita, hd tr¢
ctia Chinh phii trong thdi gian khiing hodng, ching
han nhu dai dich Covid-19, dudc tao diéu kién
thuan 1gi ddng k€ khi ho & trong nén KTCT m
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ABSTRACT:

This paper analyzes and points out theories to propose scientific and appropriate legal
orientations and solutions on ensurring social security for workers in the informal economy sector.
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