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NANG CAO HIEEU QUA THUC THI PHAP LUAT
VE GIAI QUYET TRANH CHAP HGP PONG
CHUYEN NHUGNG BAT PONG SAN TAITOA AN
QUA THUC TIEN G TINH BINH DUGNG

® NGUYEN VAN VIET

TOMTAT:

Hién nay vdi sy phat trién co s& ha tang, kinh t€ ctia tinh Binh Duong, hoat dong bit dong san
dang dién ra soi dong, mic dit doi hdi mot ngudn von 16n nhung lai cé sie thu hit rat manh ddi véi
cdc nha diu tu, ciing 4n chita rat nhiéu rdi ro bdi gid tri giao dich 16n, thi tuc phap 1y phic tap.
Khong phai ngiu nhién trong hé thdng phép luat clia bit ky qudc gia nao vé ché dinh hop dong

cling ludn dudc coi 1a mdt ché dinh quan trong bac nhat. Hop dong ngay cang thong dung va 1& di
nhién cic tranh chap ciing phic tap hon nhiéu, da dang, cdc tranh chdp vé& hop dong chuyén
nhugng bat dong sin trén dia ban tinh Binh Duong dang ngay cang gia ting. Tuy nhién, v6i nhiu
ly do khic nhau, viéc gidi quyét tranh chip hgp ddng chuyén nhugng bat dong sin chua thyc su
dem lai hiéu qua nhu mong mudén, nguyén nhan trong dé c6 ca yéu t6 khiach quan va chd quan.

Mit khéc, ddi ngii nhitng ngudi ti€n hanh t6 tung tai tda 4n chua nhin thifc day dd vé tinh chat dic

thii cdc vu 4n tranh chap, trinh d§ chuyén mon, nhan thiic phap luat ciia mot s& thim phan con bi

han ch&. Trén co s& d6, tic gia d& xuat nhitng gidi phap hoan thién phap luit va ning cao hiéu qua

ap dung phép luat gidi quy&t tranh chap hop ddng chuyén nhugng bat dong san tai tda 4n nhan dan
trén ca nude ndi chung va tinh Binh Duong néi riéng.
Tt khéa: phép luat gidi quyét tranh chap, hgp ddng chuyén nhugng bat dong san, toa 4n nhan

dan, tinh Binh Duong.

1. Dit van dé

Thi trudng bt dong sdn & nudce ta da tirng budc
hinh thanh va phat trién véi tdc d6 nhanh, gép
phan khong nhd vao ting trudng kinh t&€ cd nudc
néi chung va tinh Binh Duong néi riéng. Sau mot
thdi gian hinh thanh va phat trién, thi trudng bat
dong sdn dd boc 1o nhitng bat cAp vé cd ché van
hanh thi trudng, hé théng phdp luat, vé cdc chd
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thé tham gia thi trudng, vé co cAu hiang hda, vé
giao dich, vé thong tin, vé quan 1y, bit dong sin
(12 thi trudng quan trong trong nén kinh t&, c6 moi
lién hé mat thi€t véi cdc thi trudng khdc, nhu: thi
trudng vat li€u xay dung, thi trudng lao dong, thi
trudng khoa hoc cong nghé va dic biét 1a véi thi
trudng tai chinh, tién t¢&, cling nhu yéu cau ddm
bdo dinh hudng xa hdi chli nghia cla thi trudng).
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Tranh chdp trong linh vuc bat dong sin ngay
cang phd bién, phic tap, cdc dang tranh chdp khé
xtr 1y, tdn dong, kéo dai; viéc gidi quyé&t con nhiéu
bat cap, thi€u sy thong nhat trong viéc dp dung
phdp luat; tinh trang vi pham cdc quy dinh vé hgp
ddng chuyén nhugng bat dong sin ludn ludn dién
ra ma hé thdng phdp luit con chua dudc cdc nha
lam luat va cdc nha nghién cttu kip thdi dua ra
bién phdp xtt ly triét d€.

2. Nhifng ton tai, viuéng mic trong viéc giai
quyé&t tranh chap hgp dong chuyén nhugng bat
dong san trén dia ban tinh Binh Duong

Trong thdi gian qua, tinh hinh giao dich bat
dong san trén dia ban tinh Binh Duong dién ra kh4
s06i dong, kéo theo 4nh hudng d&€n quyén va nghia
vu hop phdp cla ngudi thuc hién giao dich bat
ddng san va gdy khé khdn cho cdc co quan quan 1y
nha nudc khi thyc hién cdc thd tuc vé dat dai. Su
quan ly, siét chit cAp phép trién khai nhitng dy 4n
mdi va tin dung bat dong sdn dudc quin 1y chit
ché hon, da khié€n cho thi trudng bat dong sin tai
tinh Binh Duong dudc cho 1a khan hi€m ngudn
cung, trong khi nhu ciu nha & vin rit cao.

Ngudn cung bit dong sdn khan hi€m khi sic
cau trén thi trudng vin cao da din d&€n hién tugng
nhiéu dy 4n bat dong sin chua hoan thién thi tuc
phdp 1y, chua di diéu kién md ban theo quy dinh
cda phdp luat nhung nhiéu doanh nghiép, c4 nhan
ddu tu van ti€n hanh ky hop ddng dit coc véi
khdch hang. B4t dong sin 1a mot linh vyc dau tu
doi hdi mot ngudn von 16n, nhiéu trudng hgp chi
diu tu khdng xoay s& dugc ngudn von ban diu di
tim cdch huy dong von tir khach hang bing cdch
nhian hgp déng dit coc giit chd trude khi ra hgp
ddng chuyén nhugng chinh thitc. P& xem xét tinh
chat phdp ly clia hgp dong dit coc bat dong sdn
cin phadi bdo ddm c6 gidy td vé quyén st dung
d4't. Trudng hop ky hop ddng mua bdn, thué, thué
mua nha & hinh thanh trong tuong lai; thu tién tra
trude cia ngudi mua, thué, thué mua nha & phai
tuan thi c4c diéu kién theo quy dinh ctia phdp luat
kinh doanh bat dong sdn. Thuyc tién cho thiy hoat
dong dit coc giit chd & cdc du 4n phan 16 tach thita
dang dién ra ra't phd bi€n trén thi trudng ba't dong

san riéng tinh Binh Dudng va chung cd nudc,
nhitng trudng hop nay rii ro, tiém &n phat sinh
tranh chap khi thuyc hién giao dich mua bén,
chuyén nhugng ba't dong sin la rat 16n.

Mit khéc, d6i v6i du 4n da diéu kién dugc ban
thi hgp déng dit coc, chi dau tu thudng soan sin
hdp ddng c6 cic diéu khodn c6 1gi hon, néu du 4n
khong dudc trién khai ti€p thi tranh chap phat sinh
x4y ra ngudi mua bat dong sin sé& chiu ra't nhiéu
rii ro, ¢6 nhiéu trudng hgp ngudi mua khong nhan
dudc lai tién di dit coc. Cdc phudng 4n quén ly
chiit ché vé thi trudng ba't dong sdn va xit 1y nhitng
chii ddu tu ¢6 hanh vi chi€m dung vén vi pham
phép luit vin chua gidi quyét bing bién phdp rin
de c6 hiéu qud, nén mang lai rdi ro rat 16n cho
ngudi tham gia vao thi trudng bat dong san.

Tranh chap hgp dong chuyén nhugng ba't dong
san phdt sinh xoay quanh van dé chit lugng xay
dung, ti€n do ban giao chung cu va dién tich san
chung cu, chuyén nhugng dat nén, dy 4n phan 16
bén nén khi chua di di€u kién, dy 4n Nha & hinh
thanh trong tuong lai. Phan 16n tranh chdp xdy ra
12 cdc dy 4n mua bdn theo dang ky hgp dong ghi
nhé gép von, ky cam k&t nhin tién giit chd, hgp
ddng dit coc thudng xuyén xdy ra tranh chip.
Mit khéc, cdc doanh nghiép, c4 nhin con ciu két
vdi cdc co quan c¢6 thim quyén quan ly dit tai dia
phuong noi c6 dat dé quing b4 du 4n sip hinh
thanh va ciu két cdc ngudi moi gii bat dong sidn
& tinh khdc, quy tu kéu goi ngudi khdc ban dia vé
mua bat dong sdn tu phan 16 bdn nén. Nén viéc
tranh chdp hgp dong bat dong sin trén dia ban
tinh Binh Duong ngay cang dién bi€n rit phic tap
rat da dang hgp dong. Khi phét sinh tranh chap
duong sy khdi kién thi viéc Toa dn nhan dan trén
dia ban tinh Binh Duong lai khong cong tim dp
dung phdp luat gidi quyét, dun diy, kéo dai,
khong bido vé quyén va 1gi ich hgp phdp cho
ngudi bi thiét hai khi tham gia vao thi trudng bat
dong san.

Thit nhdt, vé 1y luan hoat dong cla cd quan
quan ly bat dong san con rit 1dng 180, khi cic t8
chitc, c4 nhan, tham gia giao dich bit dong sdn c6
phét sinh x4y ra tranh chap din dén duong su cung
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cap chitng cif cho co quan Tda 4n thi€u chinh x4c,
cdc vin ban phdp luat con nhiéu mau thuin, sy
nhin nhin phdp ludn cda cdn b c6 quan Toa dn
gidi quy&t khong c6 sy thong nhat, c6 trudng hgp
mau thun gitta Luat DAt dai va Bo luat Dan su,
Luat Nha &, Luat Kinh doanh bat dong sdn va cic
van ban lién quan quy dinh.

Thit hai, vé thuc trang gidi quyét tranh chap
hdp déng chuyén nhugng bat dong sin, cd quan
xét xif cda Toa 4n con tdn tai nhiéu quan di€m
khdc nhau 13 do trong mot thdi gian dai, nhiéu
quy dinh phdp luit lién quan dén bat dong sin
khong phu hgp véi thuc tién cudc song. Néu gidi
quyé€t viéc tranh chdp phu hgp véi cude song lai
trdi vdi quy dinh ctia phdp luat § thsi di€m giao
dich, thi€u tinh chuyén nghiép cia modt by phan
cht dau tu § cdc du dn va su thi€u hi€u biét vé
phdp 1y clia chii thé khi tham gia giao dich hgp
dong ba't dong sdn hau nhu c6 tim 1y chay theo
ddm dong, nhin thdy 1gi ich trudc mit khi thi
trudng sot néng gid bat dong san, nhung khi thi
trudng rdi vao trang thdi “xudng gid” lai c6 su
bat hop tdc vdi cdc cam k&t thda thuan trong hdp
dong. Cdc giao dich bat dong sin dugc hinh
thanh trong tuong lai & nhitng thdi di€ém khdc
nhau, cdc vin bdn phdp luat khong bao gdbm tinh
on dinh quan hé hinh thanh trudc d6, din dén
cdch hi€u va van dung phéap luat khiac nhau khi
luat mdéi ra doi.

Thit ba, vé gidi phdp cAn quy dinh phdp ly ddi
véi ki€m sodt, quin 1y cdc giao dich lién quan
dé&n bat dong sdn hinh thanh trong tuong lai va
cdc quy dinh nhim bido ddm quyén 1di cho khdch
hang, nhiéu quy dinh chua cu thé, diéu chinh
thi€u hiéu qua. Cu thé 13 vé quan ly rii ro phat
sinh tir thi trudng ba't ddng sin, can cé ché tai xi
Iy nghi€ém minh nhitng thong tin sai I€ch trong thi
trudng bat dong sidn, cd ché va cong cu diéu
chinh sy phdt trién bat dong sin trong bdi cinh
nén kinh t& thi trudng bdc 16 nhiéu ba't cap, chua
c6 nhitng gidi phdp nhim trdnh rdi ro; can quy
dinh co ch& ki€m tra, gidm sat va ché tai xi 1y
nghiém minh dé loai trir trudng hgp giao dich bat
dong sén trén danh nghia.
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3. Mot so giai phap nang cao hiéu qua giai
quy&t tranh chap hgp déng chuyén nhugng bat
dong sin qua thuc tién tinh Binh Duong

Thit nhdt, can ti€n hanh khio sat khio va 1dy y
ki€n vé cdc dang tranh chip hop ddng chuyén
nhugng bit dong sdn nhdm hoan thién phuong
thitc gidi quyét tranh chdp hgp ddng chuyén
nhugng bat dong sdn tai Tda 4n, bién phdp ddm
bido hiéu qui viéc trién khai thi hanh phap luat
lién quan ba't dong sin, mic du Luat TS tung dian
st nim 2015 ciing dd quy dinh thudc thAim quyén
gidi quyét cda Toa 4n, nhung chua quy dinh cu thé
viéc dp dung phdp ludt va cdc vidn ban cé lién
quan tai thdi di€m phat sinh tranh chap. Theo tic
gid, can nghién citu d€ xdc dinh thdi di€m phu
hgp chuyén giao ti't cd cdc tranh chip lién quan
dén bat dong sian, nhim muc dich 4p dung phip
ludt va cdc vin ban cé lién quan d€ gidi quyét
tranh chdp hop ddng chuyén nhugng ba't dong sin
cho phil hdp véi thsi diém dé.

Thit hai, cAn hoan thién phdp luat gidi quyét
tranh chdp hgp ddng chuyén nhugng ba't dong sin
bing phuong thitc hoa gidi, doi thoai tai Toa d4n
theo huéng gidi quyét doc 1ap, thdong nhat, dong
bo trong mdi quan hé luat chung, kha thi, tuan thi
phdp ludt cao, nhanh chéng va xdy dung thanh
mot dao luidt ri€ng biét diéu chinh vé quan
hé hgp dong ti€n bd va phi hgp vé6i thong 1é
thé gidi.

Thit ba, cAn ban hanh vin ban quy dinh cu thé
vé co ch& xit Iy viéc nhitng trudng hgp cd nhan,
cd quan, t chifc dang nim gii tai liéu, ching ci
clia vu 4n ma thi€u sy hop tdc hodc khong cung
cap tai liéu, chiing ¢t cia vu 4n d€ ddm bao cho
viéc gidi quy€t vu 4n dugc kip thdi, nhanh chéng,
chinh xdc va ding phdp luat. Thuc trang xét x&
cho thdy, viéc phoi hdp gifta Toa 4n vdi cdc cd
nhan, t8 chic, co quan hanh chinh nha nudc
thudng chua thyc sy hiéu qud. Cdc cd nhan, t8
chtic, co quan hanh chinh nha nuéc va co quan
chuyén mon thudng nim giit nhitng tai liéu,
ching cit lién quan d&€n bat dong sén tranh chap,
thi€u sy hgp tdc trong viéc cung cap tai liéu,
chitng cit theo yéu ciu clia duong su hoic thdi
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gian cung cip kéo dai, thim chi c6 trudng hop
Toa 4n yéu cau cung cdp tai lidu, ching ci con
gdp trd ngai vé thdi gian.

Thit tu, Toa 4n t3i cao cAn ban hanh nghi quyé&t
quy dinh cu thé vé gidi quyét tranh chdp hgp ddng
chuyén nhugng bit dong sin theo huéng gidm
thi€u ding thdi gian, don gidn héa thi tuc.

Thit ndm, can ting cudng trich nhiém ngudi
gidi quy€t vu 4n clia cd quan Toa 4n bing cic
bién phdp. Xdc dinh 16 ch& do trach nhiém clia
thd trudng cd quan Toa 4n, ngudi truc ti€p gidi
quy&t vu 4n 1a ngudi c6 thim quyén gidi quyét vu
an thyc su khach quan; ting cudng thanh tra, ki€m
tra, gidm sdt trach nhiém clia ngudi gidi quyét vu
4n, chan chinh nhitng ton tai, y&€u kém, xt 1y
nghiém nhitng ngudi vi pham, thi€u trach nhiém
trong cong tic gidi quyé&t vu 4an. Pong thdi, bdo
ddm, ting cudng tinh doc 1ap giita ThAm phdn va
Hoi thAm nhan dan.

Thit sdu, ning cao chit lugng ngudn nhin sy
gidi quyét tranh chidp hop ddng chuyén nhugng
ba't dong sin, cAn xdy dung quy hoach, k& hoach
dao tao, bdi dudng cdn bo 1am cong tic xét xi
nhim ning cao trinh dd theo huéng chuyén
nghiép, am hi€u ly luan va thuc tién, gidi vé 4p
dung phdp ludt bat dong sdn va cdc phap luat c6
lién quan, c¢6 k§ ning thanh thao khi gidi quyét vu
4n, phi hdp véi yéu cau cla dia phuong, thim
quyén va trach nhiém cda ngudi gidi quyé&t vu 4n.

4.Ké&tluan

Viéc gidi quyét tranh chdp hop dong chuyén
nhugng bat dong sdn hién nay 1a loai viéc khé
khiin, phiic tap nhit va 1a khdu y&€u nhit trong
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cong tac gidi quyét tranh chdp dan sy néi chung
ctiia ¢ quan Toa an trén dia ban tinh Binh Dudng
ndiriéng va ca nude néi chung.

Thong qua thyc tién trén dia ban tinh Binh
Duong cé gidi quyét tranh chdp hgp ddng chuyén
nhugng bat dong sdn cia co quan Toa 4n nhan
din, tir d6 ddnh gid mot s sai 1Am, vuéng mic
trong viéc gidi quyét tranh chdp hgp ddng chuyén
nhuong bat dong sin thdi gian qua dd cé nhitng
k&t qua tich cuc, nhung vin con nhiéu ton tai, han
ch&, nguyén nhin cda nd, d€ qua d6 ki€n nghi cic
phuong 4n, gidi phdp nhim ti€p tuc hoan thién
phap luat va d6i méi co ch& gidi quyét tranh chap
hdp ddng chuyén nhugng bat dong san. Cu thé,
can phai c6 nhiéu gidi phdp dong bd, ddi mdi tu
duy nhan thic viéc gidi quyét, ting cudng hon nita
cong tic tuyén truyén, phd bi€n phdp luat, ting
cudng ki€m tra, gidm sat trach nhiém ctia ngudi
gidi quyét, chan chinh nhitng ton tai, y&€u kém, xi
Iy nghiém nhifng cdn bd cd quan tda dn vi pham,
thi€u trach nhiém trong cdng tic gidi quyét vu 4n
vu 4n. Pong thdi, bdo dam, ting cudng tinh doc
lap, khdch quan, cin t§ chitc hdi thio nhim trao
ddi, gidi quy€t nhitng vudng mic giita cic nganh,
cdc cip, k&t hop quan di€m Iy luan va thuc tién,
g4p rit gidi quyét cdc vu 4n kéo dai nhiéu nim,
don gidn thi tuc t6 tung trong qud trinh gidi quyét
vu 4n, can x4y dung quy hoach hang nim, thudng
xuyén t6 chitc bdi dudng nghiép vu, ky ning, tip
huén trao d8i nghiép vu gidi quy&t tranh chap vé
linh virc bat dong sdn va cip nhit cdc vin bin mé6i
cda phdp luit c6 lién quan dén linh vuc bat dong
sdn, bdo ddm co s vat chit va cdc gidi phap hd
trg khac m
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ABSTRACT:

Along the infrastructure and economic development of Binh Duong province, the number of
real estate transfer agreements in the province is increasing with the participation of many
investors, leading to the increase in the number of legal disputes. The transfer of real estate
contains a lot of risks due to the high value of properties and the complicated related legal
procedures. Regulations on real estate transfer agreements are always considered one of the most
important legal institutions in any legal systems. For many reasons, the settlement of disputes over
real estate transfer agreements in Binh Duong province has not reached expected results. Some
investigators who conduct legal proceedings at courts are not fully aware of the specific nature of
disputes over real estate transfer agreements, and the professional qualifications and legal
awareness of some judges are still limited. This paper is to propose some solutions to improve the
settlement of disputes over real estate transfer agreements at the court in Binh Duong province in
particular and in Vietnam in general.

Keywords: regulations on dispute settlement, real estate transfer agreement, the People's
court, in Binh Duong province.
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