TAP CHi CONG THUONG

PANH GIA SU TUONG THICH
CUA PHAP LUAT TO TUNG HINH SU VIET NAM
VA PHAP LUAT QUOC TE VE THU TUC TO TUNG
POI VGINGUOIDUGI 18 TUOI PHAM TOL,
MOT SO KIEN NGHI HOAN THIEN

® DINH TH| HAI YEN

TOMTAT:

Bai vié€t dua ra mot s§ quy dinh ctia phdp luat qudc t&€ vé tu phdp hinh sy ngudi chua thanh nién,
ddng thdi ¢6 su so sanh, ddi chi€u, danh gid, nhan xét sy tuong thich clia phap luat to tung hinh sy
(TTHS) Viét Nam vé thi tuc t& tung (TTTT) d6i v6i ngudi dudi 18 tudi pham tdi so v6i phap luat
qudc t&. Tir d6, dua ra mot sd d& xuat, ki€n nghi hoan thién quy dinh clia phdp luat nhim ddm bio

su phit hgp v6i chuan muc qudc t€.

Tu khéa: ngudi dusi 18 tudi pham toi, t& tung hinh su, phdp luat quoc t&, Cong u6c ctia Lién

Hop qudc vé Quyén tré em.

1. Khung phép Iy ctia Lién Hop quéc vé tu
phap hinh sy’ nguoi chua thanh nién

Céc vin ban phép 1y ctia Lién Hop quoc rat da
dang vé hinh thifc, ndi dung va cé sy rang budc vé
mit phap 1y, khdng chi gi6i han viéc ghi nhan va dé
cao quyén con ngudi néi chung, quyén clia ngudi
duéi 18 tudi pham tdi néi riéng khi tham gia vao
qué trinh TTHS, dac biét trong cic van ki€n nay
con c6 nhitng dinh huéng vé hoat dong to tung
mang tinh thin thién d8i v6i ngudi dudi 18 tudi
pham t6i, trong d6 phai ké d&n cac vin kién quoc t&
quan trong nhu:

- Cong u6c clia Lién hgp Qudc vé quyén tré em
ndm 1989 (United Nations Convention on the rights
of the child);
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- Quy tic vé Tiéu chuin t&i thi€u vé Quén ly tu
phép ngudi chua thanh nién, dugc ban hanh bdi Pai
hoi dong Lién hgp Qudc nam 1985 (thudng goi la
Quy tic Bic Kinh); Quy tic vé Bio vé tré em bi
tu6e tu do, duge Pai hoi ddong Lién hgp qudc ban
hanh nim 1990 (thudng goi 12 Quy tic Havana);
Quy tic tiéu chudn t6i thi€u ctia Lién hgp qudc vé
céc bién phip khong giam giit nim 1990 (Quy tic
Tokyo);

- Binh luan Chung s 10 (2007) vé Quyén tré
em trong Tu phdp ngudi chua thanh nién, dugc ny
ban Quyén tré em dua ra nim 2007; Binh luan
Chung s6 12 (2009) vé Quyén dugc 1dng nghe clia
tré em; Binh luan Chung s6 14 nim 2013 vé nhitng
1giich tot nhat cla tré em.
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- Luat miu vé tr phip ngudi chua thinh nién
(Model Law on Juvenile Justice) dugc ban hanh bé&i
Vin phong Lién hgp quoc vé ma tiy va tdi pham
ndm 2013.

Trong s6 cdc vin ban trén, Cong udc cha Lién
Hop qudc vé quyén tré em nim 2989 1a trung tim
va ¢6 gid tri phdp 1y, c¢6 tinh rang budc d6i vdi cic
thanh vién, nhitng vdn ban con lai 1a tdp hdp cac
quy tic, huéng din di dudc cong ddng qudc t&
thong qua d€ quy dinh chi ti€t, huéng din viéc 4p
dung phép luat ddi v6i ngudi dusi 18 tudi pham tdi.
DAy 12 nhém ddi tugng rat dé bi xam pham vé cic
quyén cd ban va 10i ich chinh d4dng. Hé thong cic
chuidn muc qudc t€ doi hdi mdi qudc gia khong chi
chd trong hoan thién chinh sich, phap luat, ma con
can xAy dung cd ch& bdo ddm, bdo vé quyén con
ngudi khi ti€n hanh TTHS ddi v6i ngudi dudi 18
tudi pham toi. Trén co s& yéu cau chung d6, cic vin
kién qudc t&€ ciing dit ra nhitng nguyén tic chung
khi 4p dung TTTT hinh sy d6i v6i ngudi dudi 18
tudi pham toi. Trong pham vi bai viét, tdc gia tap
trung 1am rd nhitng nguyén tic dic trung, cd ban
lién quan tryc ti€p dén TTTT hinh sy doi véi ngudi
du6i 18 tudi pham toi, tir &6 danh gia su tuong thich
ctia phap luat TTHS Viét Nam, cu thé nhu sau:

Thit nhét, vé cdc nguyén tic ti€n hanh td tung,
co ban Ia cdc nguyén tic sau: Nguyén tdc ddm bdo
1gi ich tot nhat; nguyén tic khong phan biét doi xi;
nguyén tic bAo ddm bi mit c4 nhan va quyén riéng
tu; nguyén tic bdo ddm quyén clia ngudi dudi 18
tudi pham tdi dugc hd trg tir gia dinh, nha trudng,
ngudi gidm hd va ludt su/ngudi trg gitp phdp ly &
tit c4 cdc giai doan cla tién trinh td tung; nguyén
tdc ton trong quyén dugc tham gia, trinh bay y kién
clia ngudi chua thanh nién.

Thit hai, nhitng y&u td can thiét khac cho viéc 4p
dung c6 hiéu qua TTTT ddi véi ngudi dudi 18 tudi
pham t0i, bao gom:

- V& hé thong tu phdp riéng cho tré em: Cong
udc quoc t€ vé quyén tré em yéu ciu cic quoc gia
thanh vién phéi thic d'?fy viéc thanh [dp mot hé
théng tv phdp ngudi chua thanh nién riéng va dic
biét 1a ban hanh cic dao ludt quy dinh riéng cho

ngudi chua thanh ni€n vi pham phdp luat hinh su.
Mit khéc, trong cdc vin kién qudc t&€ déu nhian
manh viéc quy dinh chi thé ti€n hanh cic TTTT
hinh sy d6i véi ngudi dudi 18 tudi pham tdi can phai
dugc chuyén mon héa va dao tao dic biét; bio ddm
gidi quy&t kip thdi cdc vu 4n lién quan d&n ngudi
du6i 18 tudi pham ti.

- V& xit Iy chuyén huéng: Piéu 37 clia Cong udc
vé& Quyén tré em quy dinh: “Ngudi chua thanh nién
phai dudc bio vé tranh khéi bi tra tAn, phan biét doi
x{r ho#c trirng phat tdi té, vd nhan dao ciling nhu
nhitng hanh vi lam mat phdm gid. Ngudi chua thanh
nién chi bi bdt, bi giam git va 4p dung hinh phat khi
khong thé 4p dung céc bién phédp thay the™.

2. Su' twong thich ctia phap luit té tung hinh
sy’ Viét Nam so v6i chuiin myc qudc t& vé thi tuc
to tung ddi v6i nguvi dudi 18 tudi pham toi

Thit nhdt, vé cdc nguyén tdc tién hanh t6'tung:

- Nguyén tic ddm béo 1gi ich t6t nhit: Tuan thi
theo tinh than cla Cong udc qudc t€, § Viét Nam,
so v6i B ludt Hinh sy (BLHS) ndm 1999 va BLHS
nim 1985, BLHS nim 2015 ¢6 nhiéu quy dinh méi
ti€n bd hon, nhan dao hon trong chinh sich xt 1y
ngudi dudi 18 tudi pham t6i. Cu thé, khoan 1 Piéu
69 BLHS nim 1999 quy dinh nguyén tic: “Viéc xi
ly ngudi chua thanh nién pham tdi chd y&u nhim
gido duc, gidp d5 ho stta chita sai 1am, phat trién
lanh manh va tr§ thanh c6ng din cé ich cho xa
hoi”. D&n Pié¢u 91 BLHS ndm 2015 van gilt dudng
16i xt 1y thé hién tinh nhan vin nay, dong thdi bd
sung thém noi dung “ddm bao lgi ich 8t nhat cla
ngudi dudi 18 tudi”. Viéc b6 sung nguyén tic ndy
da thé hién sy nd luc trong viéc nodi luat hda ciing
nhu ghi nhin mot cach day di hon nguyén tic xi 1y
ngudi dudi 18 tudi pham toi d dugc quy dinh trong
Cong udc qubc t€. Nguyén tic nay dugc ndi luat
héa trong B6 luat TTHS (BLTTHS nam 2015), trg
thanh nguyén tic diu tién doi hdi khi ti€n hanh t&
tung ddi v6i ngudi dudi 18 tudi pham tdi: “Bio ddm
thd tuc t6 tung than thién, phit hgp véi tam 1y, 1ita
tudi, midc do trudng thanh, kha ning nhan thic cia
ngudi dudi 18 tudi; bdo ddm quyén va 1i ich hop
phép clia ngudi dusi 18 tudi; bio ddm Idi ich tot
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nhat clia ngudi dudi 18 tudi” (Khoin 1 Diéu 414
BLTTHS ndm 2015).

- Nguyén tic khong phan biét doi xi: Doi véi
Viét Nam, nguyén tic nay da dugc ndi ludt hoa tai
Piéu 9 BLTTHS nim 2015: “TTHS dudc ti€n hanh
theo nguyén tic moi ngudi déu binh ding trudc
phap luat, khong phan biét dan tdc, gidi tinh, tin
ngudng, ton gido, thinh phin va dia vi x hoi. Bat
clf ngudi no pham toi déu bi xit 1y theo phap luat”.
Su ndi luat hda nguyén tic nay gép phan xay dung
mo hinh t6 tung than thién va gidp d¥ ngudi dudi 18
tudi pham toi tai hdoa nhap cong ddng.

Nguyén tic bdo ddm bi mat c4 nhan va quyén
riéng tu: Tai Viét Nam, nguyén tic nay dudc thé
hién rat ro tai khoidn 2 Piéu 414 BLTTHS nim
2015: “Bdo ddm gitt bi mat cd nhan cda ngudi dudi
18 tudi”. Tai Thong tu s 02/2018/TT-TANDTC
quy dinh chi tiét viéc xét x&t vu 4n hinh sy ¢6 ngudi
tham gia t6 tung 1a ngudi dudi 18 tudithudc thim
quyén ctia Toa Gia dinh va ngudi chua thanh nién
quy dinh: D6i v6i nhitng vu 4n c6 ngudi bi hai la
ngudi dudi 18 tudi bi xAm hai tinh duc, bi bao hianh
hoic bi mua bdn thi Toa 4n phai xét x{t kin; d6i véi
nhitng vu 4n khic cé yéu ciu ctia ngudi dudi 18
tudi, ngudi dai dién ctia ho hoac dé gilr bi mat doi
tu, bdo vé ngudi dudi 18 tudi thi Toa an cling c6 thé
x€ét xtr kin nhung phai tuyén dn cong khai theo quy
dinh tai Piéu 327 cia BLTTHS nim 2015.

Thit hai, nhitng yéu t6 can thiét khdc cho viéc dp
dung c6 hi¢u qud TTTT déi véi nguoi dudi 18 tudi
pham toi:

Nhiim noi luat héa cdc quy dinh trong phap luat
qudc t&€, hau hét cac qudc gia trén the gidi déu coxu
huéng phd bién hién nay 12 ban hanh mot dao luat
toan dién vé tu phdp cho ngudi chua thanh nién.
Tinh d&n thdi di€m hién tai, Viét Nam chua c6 luat
chuyén biét vé tu phap cho ngudi dudi 18 tudi, méi
chi dang trong qué trinh nghién citu, xay dung Dé
cuong Luat Tu phdp ngudi chua thanh nién. Tuy
nhién, viéc nghién ctu, xay dung dao lut riéng vé
tu phdp cho ngudi chua thanh nién cho thdy, Viét
Nam dang tiing budc thuc hién triét d€ nhitng cam
két qudc t&, phit hdp véi xu huéng phat trién chung
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va dap ting yéu cAu hdi nhap qudc, ddp tng yéu cau
thuc tién bdo vé tré em trong nudc.

Ngoai ra, ¢ Viét Nam, viéc thanh l1ap Toa
chuyén trach vé gia dinh v ngudi chua thanh nién
da chiing t6 cam k&€t manh mé ctia Viét Nam trong
viéc bdo ddm quyén tré em, dic biétla tré em trong
hoat dong tu phap, thong qua viéc xay dung mot hé
thong tu phap tré em toan dién ma Toa Gia dinh va
ngudi chua thanh nién la trung tam, v§i sy tham gia,
phdi hgp chit ché clia cdc co quan, t8 chic ¢ lién
quan. Pay ciing 12 phuong thic d€ thuc hién
nguyén tic Hi€n dinh vé viéc xét x{t kin doi véi
ngudi chua thanh nién quy dinh tai khodn 3 Piéu
103 ctia Hi€n phdp ndm 2013.

V& xir Iy chuyén huéng: Van dé nay dugc thé
hién rat rd nét biang viéc BLTTHS nim 2015 quy
dinh vé 4p dung bién phdp ngin chin, bién phip
cudng ché& ddi véi ngudi dudi 18 tudi pham tdi theo
hu6ng chit ché dé ngin ngira vi pham quyén ty do
clia c4 nhan. Cu thé, Piéu 419 BLTTHS quy dinh
chi dp dung bién phdp ngéin chin, bién phédp ap giai
ddi véi ngudi bi budc toi dudi 18 tudi trong trudng
hgp that can thi€t. Trudng hdp that can thi€t dugc
hi€u 12 viéc 4p dung cdc bién phdp nay 1a cudi
cuing, khi ¢6 cin ct cho ring viéc 4p dung bién
phip gidm sit va cdc bi€én phdp ngin chin khéic
khong dat hiéu qua. Quy dinh nay xuat phit tir viéc
ngudi du6i 18 tudi pham toi néu bi 4p dung cic bién
phdp ngin chdn mang tinh giam, git thi nhitng 4nh
hudng cta cac bién phap nay nghiém trong hon so
v&ingudi thanh nién.

Nhu vay, c¢6 thé thdy, BLTTHS nim 2015 tiép
tuc ghi nhan nhitng quy dinh vé TTTT ddi v6i ngudi
18 tudi pham t6i tir BLTTHS nim 2003, dong thdi
c6 nhitng stta d8i, b6 sung quan trong 14 thé hién su
thuc thi nghiém tdc, ndi luat hdéa cac dinh hudng
cia Lién hop qudc vé tu phdp ngudi chua thanh
nién, gép phan xay dyng md hinh t& tung thin thién
3 Viét Nam hién nay.

3. Mot so ki€n nghi, dé xui't hoan thién phap
luat té tung hinh sy Viét Nam hién hanh vé tha
tuc t& tung d6i v6i nguvi du6i 18 tudi pham toi

Nghién citu vé thdi do tam 1y clia ngudi dudi 18
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tudi pham tdi thong qua cic phién toa xét xif cho
thdy, c6 nhitng doi tugng sau khi pham toi thi té ra
rit sd hii, rit hoi han ddi véi hanh vi vi pham phap
luat cia minh. Song ngudc lai, cling ¢6 nhitng doi
tugng sau khi pham t0i thi c6 t6 vé “chit anh hung”
clia minh, tao ra vé bt cAn, khong c6 chiit sg hai,
¢6 tinh cudi cdt,... Thuc chat, ddy 1a nhitng phdn tng
rit binh thudng cda lfa tudi dang trong qud trinh
hinh thanh nhan cdch, doi hdi cdc quy dinh cta
phép luat phéi 1am sao vira mang tinh rin de, vira
mang tinh gido duc hiéu qud nhat vd mot trong
nhitng bi€u hién quan trong nhat d6 1a tir viéc thay
ddi cdc quy dinh cia BLTTHS. BLTTHS hién
hanh, mic di da danh hin mot chuong riéng tai
Phin tht bay, Chuong XXVIII céia BLTTHS nim
2015 quy dinh v& TTTT dbi v6i ngudi dudi 18 tudi,
la mot trong nhitng loai thi tuc dic biét. Tuy nhién,
d6 cting chi 1a nhitng quy dinh mang tinh chung
nhat, khit quat nhat, chua cu thé va phi hop véi
hoat dong t& tung clia c4c co quan tién hanh t6 tung
ddi v6i ngudi dusi 18 tudi pham toi. Do d6, dé dam
bao phi hop véi quy dinh clia phap luat qudc t& va
phl hop véi hoat dong tdi tung clia cdc cd quan tién
hanh t6 tung d6i v6i nhém ddi tugng nay, trong thdi
gian t6i, BLTTHS cAn phai dugc quy dinh cu thé,
chi ti€t va riéng biét hon nita doi véi ngudi dudi 18
tudi pham toi trong c4c giai doan diéu tra, truy t6 va
xét xtr. Trong pham vi bai viét, tdc gid ki€n nghi,
stta d6i mot s6 quy dinh cia BLTTHS hién hanh
nhu sau:

3.1. Vé tén goi ciia Chuong va Diéu 413 (Pham
vi dp dung) trong Bj lugt To tung hinh sy ndm
2015

CAn bS sung cum tir “than thién” vio tén
chuong XXVIII 1a “Thd tuc t§ tung than thién d6i
véi ngusi du6i 18 tudi” va vao Piéu 413 (Pham vi
ap dung) cia BLTTHS nam 2015. Hién nay, trong
cdc vin ban phédp luat TTHS hau nhu chua ding
cum tir “than thién” d€ quy dinh vé thd tuc TTHS
doi v6i ngudi dudi 18 tudi (trir khoan 1 Piéu 414
BLTTHS nidm 2015 quy dinh: “bdo ddm thd tuc &
tung than thién” va khodn 4 Diéu 423 BLTTHS quy
dinh: “... Phong x&f 4n dugc bo tri than thién, phu

hop véi ngudi dudi 18 tudi”). Thii tuc TTHS sy thin
thién déi v6i ngudi dudi 18 tudi pham tdi 1a cach
thifc ma cdc cd quan c6 thAim quyén ti€n hanh
TTHS thuc hién cdc hoat dong td tung phlt hdp véi
dic diém tam sinh ly clia ngudi dudi 18 tudi, nhim
d4p tng nhitng nhu cau dic thii cia 1ita tudi, bdo vé
quyén clia ho va ddp ting cc chinh sich nhin dao
ctia Nha nudc trong bdo vé va chim séc ngudi chua
thanh nién. Vi y nghia va tim quan trong ctia cum
tir “than thién” trong thi tuc TTHS su d6i v6i ngudi
du6i 18 tudi pham toi, tic gid cho ring cAn bd sung
cum tif “than thién” nay vao tén chuong XXVIII @&
nhin manh va 1am rd vé& pham vi 4p dung clia cic
TTTT trong chuong nay 1a TTTT than thién d6i véi
ngudi dudi 18 tudi, chir khong chi 1a “bio ddm
TTTT than thién” nhu khodn 1 Diéu 414 da quy
dinh. Nhu vay, tén Chuong XXVIII a: “TTTT ddi
v6i ngudi dudi 18 tudi” dudc stra ddi thanh: “TTTT
than thién ddi v6i ngudi dudi 18 tudi”. Va Piéu 413
BLTTHS s& dugc b6 sung nhu sau: “TTTT than
thién doi véi,...”.

Mit khic, nghién citu Piéu 413 quy dinh vé
pham vi 4p dung clia thd tuc nay cho thiy c6 diém
con bat cap. Theo quy dinh tai Piém d khodn 1
DPiéu 4 BLTTHS nim 2015 quy dinh: “Ngudi bi
budc tdi gdbm ngudi bi bit, ngudi bi tam gif, bi can,
bi cdo”. Nhu trén da chi rd, TTTT d6i véi ngudi
duéi 18 tudi pham tdi 12 TTTT d6i v6i ngudi bi
budc t6i 1a ngusi dudi 18 tudi, bao gdm ngudi bi
bit, ngudi bi tam giit, bi can, bi cdo. Trong khi do,
Diéu 421 ctia Bd luit c6 quy dinh vé 14y 15i khai
ngudi bi giit trong trudng hop khin cip. Va loai
ngudi nay ciing ¢6 quyén ty bao chita, nhd ngudi
bao chita nhung lai khong dudc quy dinh trong Diéu
413 vé pham vi 4p dung ctia TTTT ddi v&i ngudi
duéi 18 tudi. Do d6, tic gia ki€n nghi stta ddi, bd
sung Piéu 413 vé pham vi 4p dung nhu sau: “TTTT
than thién d6i v6i ngudi bi gilt trong trudng hop
khan cip, ngudi bi budc toi, bi hai, ngudi lam chiing
12 ngudi dudi 18 tudi dugc dp dung theo quy dinh
clia Chuong nay, dong thdi theo nhitng quy dinh
khac ctia B9 ludt nay khong trdi véi quy dinh cia
Chuong nay”.
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3.2. Vé nguyén tdc tién hanh to tung doi véi
nguoi dudi 18 tudi pham tpi

Pé bdo dam tinh ddng bd, tuong thich giita
BLTTHS cta Viét Nam véi Cong u6c qudc t& vé
quyén tré em, dong bo véi Luat Bio vé, chim séc
va gido duc tré em 2004, Piéu 414 BLTTHS di quy
dinh 7 nguyén tic ti€n hanh t6 tung d6i v6i ngudi
duéi 18 tudi. Cdc nguyén tic nay dugc BLTTHS dé
ra nhim thé hién quan diém, chinh sich nhan dao
clia Nha nudc, tao di€u kién t6i da bdo vé quyén va
1¢i ich ctia ngudi dudi 18 tudi trong hoat dong gidi
quy€t vu 4n hinh sy, von 1a hoat dong mang tinh
quyén lyc nha nuéc, c6 tinh cudng ché va nghiém
khdc. Trén cd s& tham khdo cdc nguyén tic to tung
dugc quy dinh trong c4c vin kién qudc t&, tic gid dé
xuét stra d6i, sip x&p Piéu 414 BLTTHS niam 2015
theo mot trat tw nhu sau:

“Diéu 414. Nguyén tdc tién hanh t6 tung déi voi
nguoi dudi 18 tudi

1. Bdo dam loi ich t6t nhdt ciia nguoi dudi 18
tuoi.

2. Bdo ddam thii tuc t6 tung than thién doi voi
nguoi dudi 18 tudi pham téi.

3. Bdo dam gidi quyét nhanh chéng, kip thoi,
diing nguoi, diing phdp ludt cdc vu dn hinh su lién
quan dén ngudi dudi 18 tudi.

4. Uu tién dp dung cdc bién phdp gidm sdt, gido
duc.

5. Bdo ddam quyén bao chita, quyén dugc tro gitip
phdp Iy theo ding quy dinh ciia phdp ludt.

6. Bdo ddm giit bi mdt cd nhdn ciia nguoi dudi 18
tudi trong giai doan diéu tra, truy to, xét xit.

7. Tén trong quyén tu bao chita, quyén digc tham
gia to'tung, trinh bay y kién cd nhdn vé nhitng van dé
lién quan dén vu dn hinh su.

8. Bdo dam quyén tham gia t6 tung ciia nguoi dai
dién, nha truong, t6 chitc noi nguoi dudi 18 tudi sinh
song, hoc tap.

9. Bdo ddm cdc nguyén tic xit Iy ciia B6 ludt hinh
s doi vai nguoi dudi 18 tudi pham tdi”.

3.3. Vé chii thé tién hanh thii tung to tung doi
v6i nguoi dudi 18 tudi pham tji

Diéu 415 ctia BLTTHS nim 2015 va Diéu 5 clia
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Thong tw 06/2018 quy dinh vé tiéu chuin clia ngudi
ti€n hanh td tung trong cdc vu 4n c6 ngudi tham gia
12 ngudi dudi 18 tudi, Tuy nhién, tén diéu luat ctia 2
vin ban nay chua théng nhat. Can sita ddi tén Piéu
415 cia BLTTHS nam 2015 1a: “Ngudi c6 thim
quyén ti€n hanh & tung. BLTTHS nim 2015 mdi
chi quy dinh vé tiéu chuin ctia ngudi ti€n hanh t&
tung 12 “ngudi ¢ kinh nghiém diéu tra, truy t&, xét
Xt vu 4n lién quan d&€n ngudi dudi 18 tudi” va “cé
hiéu bi€t can thiét vé tam 1y hoc, khoa hoc gido duc
doi véi ngudi dudi 18 tudi”. Pay 1a quy dinh c6 tinh
dinh tinh, chua thé dinh lugng dudc nhu thé nao 1a
“ngudi c6 kinh nghiém dicu tra, truy t&, xét X vu
4n lién quan dén ngudi dudi 18 tudi” va “cé hiéu
bi€t can thiét vé tim ly hoc, khoa hoc gido duc ddi
v6i ngudi dudi 18 tudi”. Viéc chua quy dinh cu thé
hay gii thich rd nhitng vin d& nay sé& khi€n cho
nhiéu dia phuong, nhiéu ngudi c6 nhitng cach hiéu,
céch 4p dung khac nhau vao thyc tién, khong bdo
ddm dugc tinh ddng bd, thong nhit. Cu thé, ngudi
c6 kinh nghiém diéu tra cing c6 thé hiéu 13 ngudi
hoc qua trung cip, di trdi qua thuc tién diéu tra mot
s6 vu 4n. Tuy nhién, v6i nhitng ngudi nhu vay, khi
ti€p nhan, gidi quy&t vu viéc, vu 4n lién quan dén
ngudi dudi 18 tudi liéu c6 bdo ddm quyén va trinh
ty thil tuc ctia ngudi dudi 18 tudi hay khong? Bén
canh d6, thé€ nao 14 ngudi c6 hi€u biét cin thiét vé
tam 1y, khoa hoc gido duc d6i v6i ngudi dudi 18 tudi
thi BLTTHS niam 2015 ciing chua quy dinh cu thé.
Vi néu cin bd diéu tra chua qua do tao vé tam 1y
hoc, khoa hoc gido duc ddi véi ngudi dudi 18 tudi
thi ¢6 dudc tham gia ti€p nhan gidi quyét vu 4n hinh
su lién quan d&€n ngudi dudi 18 tudi hay khong? Do
d6, BLTTHS nim 2015 can hoan thién, quy dinh cu
thé nhu thé nao 14 “ngudi c6 kinh nghiém” va “cé
hi€u bi€t can thi€t” vé chd thé ti€n hanh TTTT
trong cdc vu dn c6 ngudi dudi 18 tudi tham gia.
Theo d6, tic gid ki€n nghi stta d8i DPiéu 415

BLTTHS nam 2015 nhu sau:
“Piéu 415. Chii thé c6 thim quyén ti€n hanh t&
tung

Chii thé c6 thim quyén ti€n hanh t6 tung d6i véi
vu 4n c6 ngudi dudi 18 tudi phai 1a ngudi da dugc
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dao tao, c6 kinh nghiém diéu tra, truy t&, xét X vu
4n lién quan d&n ngudi dusi 18 tudi,...”.

Dong thdi, xem xét Diéu 5, Thong tw 06/2018
cta Vién Kiém st nhan dan toi cao - Toa 4n nhan
dan t6i cao - B Cong an - BO Tu phdp - Bd Lao
dong - Thuong binh va Xa hoi vé phdi hop thuc
hién mot s6 quy dinh cia BLTTHS vé TTTT d6i
v6i ngudi dudi 18 tudi (goi tit 1a Thong tu s
06/2018) ¢6 quy dinh vé viéc phan cong ngudi c6
thAim quyén ti€n hanh t& tung d6i v6i vu 4n c6
ngudi tham gia t& tung 13 ngudi dusi 18 tudi “phai
c6 it nhat mot trong cédc diéu kién,...” 1a chua thda
min vé tiéu chuin clia ngudi c6 thim quyén tién
hanh t6 tung. Do d6, d€ dam bao du tiéu chi, diéu
kién, ning cao chat lugng nghé& nghiép, uy tin clia
nhitng ngudi ¢ thim quyén ti€n hanh t& tung, tic
gia ki€n nghi thay tir “phdi c6 it nhdt mot trong cic
diéu kién” thanh “phdi c6 di cic diéu kién”. C6
nghia 13, € ddm bdo qud trinh t6 tung dugc ti€n
hanh than thién v ddm bio 1di ich t6t nhat cla
ngudi dudi 18 tudi pham tdi, nhat 1a ngudi dudi 18
tudi pham toi, nhitng ngudi c6 thim quyén ti€n
hanh t6 tung phai ddp &ng dd cic diéu kién vé tiéu
chuén nhu trong Thong tu dd quy dinh. Mit khéc,
cAn b8 sung “Kiém tra vién, Tham tra vién” la
ngudi ti€n hanh t6 tung va phdi c6 diy dd nhitng
tiéu chudn, diéu kién khi tham gia gidi quy&t vu 4n
hinh su c6 ngudi dudi 18 tudi tham gia.

3.4. Vé dp dung bi¢n phdp ngdn chdn, bién phdp
cudng ché'va tien hanh mot s6 hoat dong diéu tra

BLTTHS nim 2015 da c6 nhitng quy dinh nhim
bdo ddm 1¢i ich St nhit cho ngudi dudi 18 tudi
pham toi vé: “thdi han tam giam d6i vdi ngudi bi
budc toi 1a ngudi dusi 18 tudi bing hai phin ba thdi
han tam giam ddi v6i ngudi 18 tudi trd 1én quy dinh
tai BO ludt nay” (Piéu 419). Tuy nhién, trén tinh
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than Cong uSc Lién hgp qudc vé quyén tré em, cic
co quan ti€n hanh t6 tung va hanh chinh hay co
quan lap phdp trong hoat dong ctia minh, cin quan
tAm hang dau dé&n 1¢i ich tot nhit cla tré em, can:
Quy dinh vé thdi han ti€n hanh cdc hoat dong t&
tung khac nhu thdi han diu tra, truy t&, xét Xt cdc
vu 4n ngudi dudi 18 tudi pham tdi cAn dudc rit
ngin, c6 thé bing mot phin hai thdi han d6i véi
nhitng ngudi di thanh nién d€ nhim tao co hoi cho
ngudi dudi 18 tudi pham tdi s6m tdi hoa nhap cong.

Mit khdc, vé 4p dung bién phdp ngin chin,
bién phap cudng ch€ va mot s6 hoat dong diéu tra
khéc, cAn stta d6i BLTTHS niam 2015, xiy dung,
ban hanh vin ban huéng din chi tiét theo hudng ra
soat @€ bao ddm moi hoat dong t& tung phai dugc
diéu chinh chi ti€t v& cin cit, thim quyén, thi tuc,
trinh ty, thdi han ti€n hanh, khic phuc cich quy
dinh chung chung, thi€u tinh cu thé ctia mot s§ hoat
dong t0 tung trong BO Luat hién hanh, ddm bio
tuan thd nguyén tic than thién doi véi viec gidi
quy&t cdc vu 4n c6 ngudi dudi 18 tudi pham toi.

Toém lai, BLTTHS ndm 2015 x4y dung cic quy
dinh vé thii tuc TTHS d6i v6i ngudi dudi 18 tudi
pham tdi dugc ddnh gid c6 nhi€u budc ti€n mdi, phit
hdp véi cdc chudn muc qudc t&€ vé tw phap doi vdi
ngudi chua thanh nién. Viéc nghién ctu khung
phédp 1y cta Lién hop qudc la cd s vitng chic dé
ti€n hanh so sanh, d6i chi€u, danh gid viéc chuin
héa nhitng quy dinh phap ly mang tinh nén tdng nay
vao trong hé thdng phdp luat clia Viét Nam - mot
trong nhitng qudc gia thanh vién clia Cong udc vé
Quyén tré em. Tir d6, dua ra nhitng ki€n nghi, dé
xu&t nhim hoan thién mo6 hinh t& tung cho phap
luat td tung hinh sy Viét Nam phit hdp vdi diéu kién
chinh tri, kinh t&, xd hdi va tinh hinh tdi pham dudi
18 tudi pham tdi & nuéc ta hién nay m
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ABSTRACT:

This paper presents a number of provisions of international laws on juvenile criminal justice.
The paper also compares, evaluates and discusses the compatibility of Vietnam’s criminal
proceedings against offenders aged under 18 years with international laws. Based on the paper’s
findings, some proposals and recommendations are made to improve Vietnam’s criminal
proceedings to better ensure the conformity with international laws.
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