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TOM TAT:

Bai viét nghién cttu mot s& van dé 1y luan vé don phuong chaim ditt hgp ddng lao dong cia

ngudi lao dong theo quy dinh tai BO luat Lao dong nim 2019. Trén cd s& phan tich ba van dé vé

quyén dudc don phuong cham ditt hgp dong lao dong clia ngudi lao dong; vé diéu kién d€ thuc

hién quyén va dic diém clia don phuong cham dit hgp ddng lao dong clia ngudi lao dong, tic

gid dua ra mot sd nhan dinh va dé xuit vé don phuong cham dit hgp ddng lao dong clia ngudi

lao dong.

Tir khéa: don phuong, chAm dit hgp dong lao dong, hop dong lao dong, ngudi lao dong.

1. Dat van dé

Cham dit hgp dong lao dong 12 mot hién tugng
khdch quan ctia nén kinh t& thi trudng. N6 c6 thé
xuit phat tif ngudi lao dong hodc ngudi st dung
lao dong va do nhiéu nguyén nhan khéc nhau nén
rat dé x4y ra tranh chap lao dong lam dnh hudng
dé&n nhitng quan hé khac. B&i vay, viéc chAm dit
hdp ddng lao dong ludn 1a van dé dugc ngudi lao
dong va ngudi st dung lao dong quan tdm. Do dai
dich Covid-19 buing phét, nhiéu ngudi lao dong da
phdi nghi viéc va nhiéu doanh nghiép budc phai
chdm ddt hop dong d€ gidm bt gdnh ning tai
chinh ma khong dugc sy dong y cla ngudi lao
dong. Nhitng trudng hgp nay goi la don phuong
chidm dit hop dong lao dong. Viéc don phuong
chAim didt hdp dong lao dong ludn mang dén
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nhitng 4nh hudng nhat dinh vé quyén Igi va nghia
vu ddi véi cdc bén trong quan hé lao dong. Bai
vi€t nghién ctu mot s6 van dé 1y luan vé don
phuong chAm dit hgp dong lao dong clia ngudi lao
dong theo quy dinh cia B6 luat Lao dong 2019 va
thuc tién 4p dung phdp luit lao dong vé don
phuong chAm dit hgp dong lao dong clia ngudi lao
dong hién nay, thong qua thyc tién dé tim ra mot
s6 han ché& clia nhitng quy dinh phdp luat vé don
phuong chAm dit hgp dong lao dong clia ngudi lao
dong, tir d6 dua ra hudng hoan thién hon nira phap
luat vé don phuong chdm dit hgp dong lao dong
ctia ngudi lao dong.

2. Phuong phap nghién ctitu

Trong bai viét nay, tdc gid st dung cdc phuong
phdp nghién ciu sau:
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Phuong phdp nghién citu Iy thuy€&t: Phuong phép
nay dung dé 1am sang té cédc 1y thuyét c6 lién quan,
lam cd s& gidi thich nhitng van dé ndy sinh trong
thuc tién va dé xuit gidi phap.

Phuong phdp ddnh gid, d6i chi€u: dudc st dung
khi nghién cttu d4nh gi4 thuc trang phdp luat vé
don phuong chim dit hop déng lao dong clia
ngudi lao dong.

Phuong phép tdng hdp, quy nap: Phuong phap
nay dudc sit dung d€ phan tich, 1am 1 cic quy dinh
clia phap luat vé hgp dong lao dong. Trén co sé do,
k&t qui nghién cifu cling dé xuit dinh huéng, gidi
phép @& hoan thién cdc quy dinh ctia phap luat Viét
Nam vé don phuong chim dit hgp dong lao dong
n6i chung va ddi véi ngudi lao dong néi riéng.

3. K&t qua nghién ciu va thao luan

3.1. Pon phuong chdm diit hgp dong lao dong
ctia nguvi lao dong

3.1.1. Quyén don phwong chdm diit hop dong lao
dong ciia nguoi lao dong

Don phuong chim didt 12 mot trong nhitng
phuong thitc chAm dit mdi quan hé lao dong phd
bi€n. Pon phuong dugc hi€u 1a y chi, 12 hanh vi
phap 1y cia mdt bén trong quan hé phap luat, ty
minh phd bd sy thda thuin, cam k&t clia cdc bén
dugc thé hién trong hop ddng lao dong ma khong
phu thudc vao y chi clia bén con lai, din d&€n hgp
ddng lao dong chaAm diit trudc thdi han.

Viéc don phuong cham dit hgp ddng lao dong tir
ngudi lao dong nhu mot quyén quan trong cla
ngudi lao dong, quan trong khong kém quyén dugc
giao két hdp ddng lao dong. Tai di€m d khodn 1
diéu 5 Bo luat Lao dong nim 2019 quy dinh, ngudi
lao dong c6 quyén “Pon phuong chim dit hgp
ddng lao dong”. Pon phuong chim dit hgp dong
dugc ghi nhin ca trong B luat Lao dong nam 1994,
B6 Iuat Lao dong ndm 2012 va B luat Lao dong
ndm 2019.

Quyén don phuong chim diit hgp dong lao dong
12 mdt trong nhitng quyén ma phap luat danh cho
ngudi lao dong va ngudi sit dung lao dong dé bio
vé 1gi ich hdp phéap ctia ho, dong thdi thé hién 1
quyén tr do Iwa chon viéc lam hoic tu do tuyén

dung, b6 tri lao dong phii hop v6i nhu ciu sdn xuit,
kinh doanh. Khi ngudi lao dong hodc ngudi st dung
lao dong thuc hién quyén don phuong clia minh sé
din t6i hop dong lao dong bi chAm diit trudc khi hét
han theo thda thuin da dugc ky két. Viéc xem xét
quyén don phuong cham ditt hop ddng lao dong néi
chung, quyén don phuong chim dift hop dong lao
dong ctia ngudi lao dong néi riéng c6 thé don
phuong chdm dit hgp dong lao dong khi ngudi sir
dung lao dong c¢6 hanh vi vi pham phdp luit, vi
pham nghia vu cam két trong hgp dong. Ching han
nhu: nguoi st dung lao dong khong trd luong, tra
luong khong ding thdi han, hay bi ngudc dai, quay
r6i tinh duc... thi ¢6 quyén don phuong chAm ditt hgp
ddng lao dong.

Diéu 35 Bo luat Lao dong quy dinh Quyén don
phuong cham dift hgp dong lao dong clia ngudi lao
dong. Tir quy dinh nay cho thdy, véi moi loai hop
ddng c6 xdc dinh thdi han hay khdng xdc dinh thai
han, c6 ly do hay khong, ngudi lao dong c6 thé ty
minh don phuong chAm ditt hgp ddng lao dong.

V& miic do clia bdo vé quyén, Bo luat Lao dong
nim 2019 di c6 sy thay d6i quan trong trong viéc
bdo ddm t6i da cho ngudi lao dong ty do thuc hién
quyén don phuong cham dit hgp dong lao dong clia
minh. Diéu nay thé hién trong viéc so sinh véi
quyén don phuong chdm dit hgp dong lao dong tir
ngudi st dung lao dong. Trong moi trudng hop,
ngudi st dung lao dong mudn dugc don phuong
chdm dit hgp ddng lao dong mot cach hgp phép
phdi c6 cdc 1y do dudc quy dinh tai khodn 1 Piéu 36
B0 luat Lao ddong nam 2019 va phdi tudn tht tha tuc
bdo trudc dude quy dinh tai khodn 2 clia Diéu 36.
Tir d6 cho thiy, quyén don phudng chim dit hgp
ddng lao dong clia ngudi st dung lao dong gan nhu
khong c6 sy thay ddi tir quy dinh ctia BO luat Lao
dong nim 2012 d&€n Bo luat Lao dong nim 2019.

C6 thé thdy, quy dinh nay cla phap luat di thé
hién sy cAn nhic giita cdc y&u t&: mot 12 trat ty hay
dao diic xa hoi trong viéc giit ding cam két, nguyén
tic thuc hién hgp ddng; hai 13 nguyén tic bio vé
ngudi lao dong. Cdc nha 1am luat da cho ring cin
thi€t phdi bdo vé ngudi lao dong t6t hon so véi viec
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phdi gitt gin trat tu, ky cuong chung hay dao ditc xa
hdi vé ton trong 15i hita, cam két.

Hién nay, BO luat Lao dong nim 2019 cho
ngudi lao dong dudc quyén don phuong chim dit
ddng lao dong modt cdch khé ty do sé tao tim 1y y
lai va tinh trang nhdy viéc tir phia ngudi lao dong
¢6 thé€ dién ra mot cach khé kiém sodt. Tir d6, din
dén sy thi€u &n dinh trong quan hé lao dong ma
day 1a tién dé can thi€t cho sy binh 8n hoat dong
san xuit, kinh doanh clia doanh nghiép. Piéu nay
ciing gy nén tinh trang bat binh ding giita ngudi
lao dong va ngudi st dung lao dong. PE né trinh
nhitng bat 1¢i c6 thé gy ra tir sy bat binh ding
nay, ngudi st dung lao dong sé lya chon xdc lap
quan hé phdp ludt khdc nhu quan hé phdp ludtdan
su hay hgp dong dich vu. Thay vi xdc 1ap quan hé
lao dong va phdi dim bdo ch&é do6 an sinh ma
khong cin phai tham gia cdc ch& d6 bio hiém y
t&, bdo hiém x4 hoi... cho ngudi lao dong. Tir do,
din dé&n viéc ddm bio diéu kién sdng thong qua
hé théng an sinh x4 hdi c6 thé sé bi tic dong theo
huéng tiéu cuc, 4nh hudng khong tot cho phat
trién kinh t&€ - xa hoi.

3.1.2. Piéu ki¢n dé thuc hién quyén don phuong
chdm ditt hop dong lao dong ciia nguoi lao dong

B6 luat Lao dong nim 2019 da coi viéc don
phuong cham dit hgp dong lao dong clia ngudi lao
dong “nhu mot quyén duong nhién va gin nhu vo
diéu kién ctia ngudi lao dong”, theo d6, ngudi lao
dong dudc quyén don phuong chim dit hop dong
lao dong ma khong cAn 1y do chAm dit ma chi cin
béo trudc cho ngudi st dung lao dong theo thdi han
tiy thudc tirng loai hdp ddng. Theo quy dinh tai
khodn 2 Piéu 35, ngudi lao dong con dugc mién
nghia vu phai bdo trugc khi c¢6 nhitng 1y do dugc liét
ké 12 nguyén nhan clia viéc cham dit hgp dong lao
dong. C6 thé xem trudng hdp nay 1a viéc chdm dit
hgp ddng lao dong khdng cin diéu kién. Nhu vay,
theo quy dinh ctia BO luat Lao dong nim 2019, viéc
don phuong cham dit hgp ddng lao dong clia ngudi
lao dong dugc chia thanh hai trudng hgp, phai bao
trudc va khong cAn phai bdo trude. Tir d6 cho thdy
B0 luat Lao dong nim 2019 da tao diéu kién rat

10 86 26 - Thang 12/2022

thuén Igi cho ngudi lao ddng trong viéc chi dong va
don phuong chAm diit hgp ddng lao dong.

3.2. Pdc diém ciia don phuong chdm diit hop
dong lao dpng ciia nguvi lao dong

“Pon phuong chim dit hgp dong lao dong cia
ngudi lao dong 12 mot trudng hdp cham didt hop
ddng lao dong dic biét”. Pon phuong cham dit hgp
ddng lao dong clia ngudi lao dong mang diy du cic
dic di€ém ctia don phuong chim dit hgp dong lao
dong va c6 mot sd dic trung riéng, khic biét so véi
don phuong chiAm dit hgp ddng lao dong clia ngudi
stt dung lao dong. Cu thé nhu'sau:

Mot la, don phuong chim ddt hgp dong lao
dong clia ngudi lao dong 12 quyén cla ngudi lao
dong trong quan hé hgp dong lao dong va dugc
phdp luit thira nhin, bdo vé. Trong don phuong
cham ditt hop ddng lao dong chi xdy ra bdi y chi
ctia mot bén chi thé nhung y chi d6 duge phip
luat thira nhan va bdo vé, bdo ddm thyc hién bing
quyén lyc Nha nude. Quyén don phuong cham dit
hdp ddng lao dong clia ngudi lao dong 12 mdt cong
cu hitu hi€u ma phép luat dé€ bao vé 1di ich hop
phdp ctia ngudi lao dong.

Hai la, hanh vi don phuong cham dit hgp dong
lao dong cla ngudi lao dong lam cho hgp dong lao
dong cham dit hiéu luc trude thdi han hodc trudce
khi cong viéc theo hgp ddong dudc hoan thanh. Khi
ky k&t hgp dong lao dong, cdc bén ludn phai thda
thuan vé loai hinh hop d6ng, th&i han hgp df)ng.
V& nguyén tic, cdc bén chi thé khong dugc
quyén don phuong chAm dit hgp déng lao dong
trdi v6i nhitng quy dinh cia phép luat. Trudng hgp
cham dit hop dong lao dong do hét thdi han hoic
do cdng viéc da hoan thanh s€ 1a ding phédp luat
thi don phuong chim dit hgp dong lao dong clia
ngudi lao dong trdi phdp luat xay ra khi hgp dong
lao dong vAn con thdi han ma ngudi lao dong
khong tuin theo quy dinh vé thdi han bdo trudc
khi k&t thiic hgp ddng lao dong theo hiéu luc phap
ly clia hgp dong hay khong c6 1y do chinh dang.

Ba la, don phuong chim dit hgp ddng lao
ddng clia ngudi lao dong tao ra nhirng hé qua
phép 1y da dang. Khi don phuong chAm dit hgp
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dong lao dong s& lam phdt sinh nhitng hé qui
phdp 1y nhat dinh d8i v6i cdc chi thé trong quan
hé lao dong. Ngoai viéc mang lai hdu qua phap ly
cho ngudi lao dong va ngudi st dung lao dong thi
n6 con dnh huéng dén gia dinh ngudi lao dong, sy
xdo tron lao ddng trong don vi st dung lao dong
va c6 thé gdy dnh hudng dé&n xa hoi. P6i véi don
phuong chim ddt hdp déng lao dong trdi phap
luét thi ngudi lao dong ludén phai thyc hién nhitng
nghia vu clia minh sau khi chAm dit hgp dong,
nhu bdi thudng chi phi ddo tao, khong dudc nhan
tr¢ cAp thoi viéc... Hiu qud phdp Iy ma ngudi lao
dong phai gdnh chiu theo ludt nhim mang tinh
cong bing, minh bach cho cdc bén chi thé trong
quan hé lao dong.

Bon la, viéc don phuong chAm dift hgp dong lao
dong dding phdp luat sé gidi phong cho ngudi lao
dong cdc nghia vu rang budc trong hgp dong lao
dong. Pon phudng chip dit hgp ddng ding phap
luat s& 1am cho quan hé lao dong dugc thiét 1ap
theo hgp dong lao dong truSc d6 bi chAm dit hoan
toan néu phap luat khong c6 quy dinh khéc.

Ndm la, quyén chAm ditt hgp déng lao dong
clia ngudi lao dong 1a quyén c6 gidi han theo quy
dinh clia phdp luat. Phdp luat thira nhan quyén
don phuong chim dift hgp déng lao dong clia
ngudilao dong nhung cling gidi han viéc thuc hi€n
cdc quyén nay. Khi mudn don phuong chim dit
hdp ddng lao dong v6i ngudi st dung lao dong,
ngudi lao dong phai tudn thd theo cdc quy dinh
clia phédp ludt vé cin cd, trinh tu, thii tuc va phai
chiu nhitng hdu qua phdp 1y khi khong tuén thi
cic quy dinh d6. C6 thé thdy, viéc bdo vé ngudi
lao ddng khong c6 nghia la gdy can trd, lam anh
hudng d&€n hoat dong sdn xuit, kinh doanh cda
ngudi st dung lao dong bdi vi quyén, Igi ich clia
ngudilao dong phai di lién v6i nghia vu cla ngudi
st dung lao dong va ngugc lai ngudi lao dong phai
c6 nghia vu v6i ngudi st dung lao dong khi mudn
thuc hién cdc quyén cda minh. Vi viy, viéc gidi
han quyén don phuong chim dit hgp ddng lao
dong clia ngudi lao dong nhim bdo vé quyén va
1gi ich hgp phdp clia ngudi sit dung lao dong.

3.3. Khuyén nghi gidi phdp

Tu nhitng ndi dung phan tich, ddnh gid & trén,
dé gép phan nang cao hiéu qua, hiéu lyc cia phap
luat lao dong néi chung; bdo vé quyén 1¢i hgp
phdp, chinh ddng cia ngudi lao déng déng gbép
thyc hién cdc muc tiéu phat trién kinh t& - x4 hoi
trong boi cdnh hién nay, bai vi€t xin c6 mot s6
khuy€&n nghi sau:

Thit nhdt, viéc hoan thién phdp luat lao dong néi
chung va ndi dung vé don phuong chim dit hgp
ddng lao dong clia ngudi lao dong 12 rat can thiét.
Ngoai viéc cu thé héa Hi€n phdp nim 2013, thé
ché& héa céc chi truong ctia Pdng, chinh sdch cla
Nha nudc, con phdi duge tdng két thyc tién thi
hanh, phai tham khdo c¢6 chon loc kinh nghiém cta
cic qudc gia trén thé gidi, dap tng yéu cau hoi
nhap qudc t&. Quy dinh cia Bo luat Lao dong vé
quyén don phuong cham dit hgp dong lao dong clia
ngudi lao dong phdi ddm bdo sy tuong thich gitra
quyén clia ngudi lao dong va 1di ich clia ngudi st
dung lao dong.

Thit hai, d8i v6i quy dinh vé thdi han bdo trudc
nén cit gidm thoi gian bdo trude, bdi vi thdi han
bdo tru6e hién nay 1a qua dai, gy 4nh hudng dén
viéc ti€p nhan cong viéc méi clia ngudi lao dong.
Ngoai ra, cin phdi ting trdch nhiém phap 1y ma
ngudi lao dong phai ganh chiu khi khong tudn thi
vé thdi han bdo tru6c dé bio vé quyén 10i cia
ngudi st dung lao dong.

Thit ba, ki€ém sodt viéc thuc hién quyén don
phuong cham dit hgp dong lao dong clia ngudi lao
dong 1a rit cAn thiét. Hién nay, tinh trang gidm st
s0 lugng hop ddng lao ddng dugc giao két gia ting
mot phin 12 do su cho phép kha ty do viéc ngudi lao
dong dugc don phuong chim didt hgp ddng lao
dong, diéu nay 1am cho an sinh x hoi gidm st cd
vé chdt va lugng. Do d6, @€ quy dinh nay c6 tinh
kha thi hon, cin gidi thich luat c6 thé theo huéng b
sung thii tuc ki€m so4t viéc don phuong chim dut
hdp ddng lao dong thong qua hoa gidi vién lao dong
va bd sung ché tai bdi thudng thiét hai trong trudng
hdp viéc don phuong chAm dit hgp dong lao dong
gay thiét hai cho ngudi st dung lao dong.
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Thit tu, &€ phap luat lao ddng néi chung va phép
luat vé don phuong chim dit hgp ddng lao dong
clia ngudi lao dong di vao thuc t&, cAn phai diy
manh cong tic thong tin, tuyén truyén, gido duc va
nang cao nhin thiic vé phap luit lao dong, dic biét
la y thdc phdp luat lao dong, nghia vu va trich
nhiém ctia ngudi lao ddng trong quan hé phéap luit
lao dong.

Thit ndm, nang cao vai trd cla td chic Cong
doan, dic biét 13 t8 chic Cong doan trong cic
doanh nghiép. T8 chiic Cong doan déng vai trd 1a
cAu ndi giita ngudi lao dong vdi ngudi st dung lao
dong va Nha nudc, 1a ngudi dai dién va bao vé cic
quyén va 10i ich hop phdp, chinh ding clia ngudi
lao ddng, c6 trach nhi€m cung véi Nha nude giai
quyé&t viéc lam, ci thién ddi song vt chat,tinh thin
cho ngudi lao dong. Ngudi lao dong chua nhan thitc
dugc vai trd clia t8 chitc Cong doan, Cong doan vin
chua phat huy dudc hét vai trd cia minh, chua thuc
su trd thanh chd dya tin cay ddi v6i ngudi lao dong.
Vi vay, t& chitc Cong doan cin phdi quan tim, chi
trong d&n cong tic tuyén truyén, gido duc phap luat
cho ngudi lao dong, vi mot trong nhitng nguyén
nhan 16n din d&n viéc vi pham quy dinh vé don

Loicam on:

phuong chdm diit hgp ddng lao dong d6 1a do ngudi
lao dong thi€u hi€u biét phap luat.

Thif sdu, ting cudng cong tac thanh tra, kiém tra
va x{ ly nhitng vi pham phdp luit vé don phuong
chdm dift hgp dong lao dong trai phdp luat. Ciing
c0, kién toan cong tdc cdn bd, nhit 1a doi ngii thanh
tra chuyén nganh vé lao dong.

4. Két luan

Nghién cttu nay da Iam rd dugc mot s6 van dé ly
luan vé don phuong chim dit hgp dong lao dong
ctia ngudi lao dong theo quy dinh tai B luit Lao
dong nim 2019. Pon phuong chdm dift hgp dong
lao dong lién quan truc ti€p dén 1¢i ich clia cac bén
trong quan hé lao dong va 1di ich chung ctia xa hoi.
Do d6, khi diéu chinh phap luat ddi v6i don phuong
chim dit hgp dong lao dong clia ngudi lao dong
phai chd § k&t hdp hai hoa bdo vé 1¢i ich clia ngudi
lao dong va quyén 1¢i hgp phap clia ngudi sit dung
lao dong, bao vé 1di ich clia cic chi thé tham gia
quan hé lao dong song song vdi viéc bao vé 1gi ich
chung ctia cong dong. Vé thuc hién phép luat vé
don phuong chdm diit hgp ddng lao dong clia ngudi
lao dong trong thdi gian tdi can dugc tham khio
nhitng khuyé&n nghi néi trén m
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THE RIGHT OF EMPLOYEES TO UNILATERALLY
TERMINATE LABOR CONTRACTS
UNDER THE 2019 LABOR CODE

® Master. HOANG THIHONG DAO
Faculty of Economics,
Hung Yen University of Technology and Education

ABSTRACT:

This study presents some theoretical issues on the unilateral termination of labor contracts
under the 2019 Labor Code. The study analyzes three issues about the right to unilaterally
terminate the labor contract of employees, the conditions for exercising the rights, and
characteristics of unilateral termination of labor contracts. Based on the study’s findings, some
recommendations are made to enhance the law on the right of employees to unilaterally
terminate labor contracts.
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