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TOM TAT:

Mua lai doanh nghi€p hién tai dang la phudng thiic Mergers (Sadp nhap) va Acquisitions (Mua

lai) (vi€t tit 12 M&A) phd bi€n nhat tai Viét Nam va 1a cong cu tdi cAu triic doanh nghiép hiéu qua

dem lai nhiu Idi ich cho nén kinh t&. Tuy nhién, trong mdt thuong vu mua lai doanh nghiép

thudng dan tdi sy thay ddi 16n 61 vé6i doi ngi nhan sy cia cong ty muc tiéu. Bén canh do, ddi ngii

nhin sy cia cong ty muc ti€u cling 1a mot “tai sdn” ¢ gid tri clia cong ty muc tiéu va la y€u to

quan trong quyét dinh sy thanh bai cia mdt thuong vu mua lai. Bai vi€t nghién citu nhim hoan

thién phdp luat vé ngudi lao dong trong c4c thuong vu mua lai doanh nghiép & Viét Nam c6 y

nghia ly ludn va thuc tién.

T khéa: quyén 16i, ngudi lao dong, mua ban doanh nghiép, M&A.

1. Pit van dé

Mua lai doanh nghiép 1a sy kién c6 tdc dong
16n dén viéc gidi quyét lao dong trong doanh
nghiép muc ti€u, dic biét la nhirng thuong vu mua
lai doanh nghiép trong cling mdt nganh nghé
thudng din t6i k&t qué tat y€u l1a sy cdt gidm I6n
vé cdc vi tri nhan sy tring lip d€ dat dugc 1gi ich
kinh t€ va stfc manh cdng hudng tir viéc cit gidm
nhitng vi tri nhan sy trang lip va gidm t8i da chi
phi cho tién Iuong. Chinh vi vay, mot thuong vu
mua lai luon chita dung sy xung dot vé mit 1gi ich
gitta ngudi st dung lao dong va ngudi lao dong khi
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mdt bén mudn cit gidm t6i da nhan sy va ngugc
lai, ngudi lao dong phdi d6i mit véi nguy co mat
viéc 1am. Vi viy, phdp luat can phai c6 cdc quy
dinh bdo vé quyén lam viéc clia ngudi lao dong
sau khi doanh nghiép bi mua lai nhung cling
khong lam cén trd hoat dong M&A.

2. Quy dinh ctia phap luat hién hanh vé van
dé lao dong trong mua ban doanh nghiép

Phép luat hién hanh quy dinh vé vidn dé lao
dong trong hoat dong mua lai doanh nghi€p tai
Piéu 43 Bo ludt Lao dong ndm 2019 nhu sau:

“Piéu 43. Nghia vu ciia nguoi sit dung lao dong
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khi chia, tdach, hgp nhat, sdap nhdp; bdn, cho thué,
chuyén doi loai hinh doanh nghiép; chuyén nhuong
quyén s& hitu, quyén sit dung tai sdn ciia doanh
nghiép, hop tdc xa:

1. Trong truong hop chia, tdch, hop nhat, sdp
nhdp; bdn, cho thué, chuyén déi loai hinh doanh
nghiép; chuyén nhuong quyén sé hitu, quyén sit
dung tai san cia doanh nghiép, hop tdc xa ma danh
huwdng dén viéc lam ciia nhiéu nguoi lao dong thi
nguoi st dung lao dong phdi xdy dung phuong dn
sit dung lao dong theo quy dinh tai Diéu 44 ciia Bo
ludt nay.

2. Nguoi sit dung lao ddng hién tai va nguoi sit
dung lao dong ké tiép cé trach nhiém thuc hién
phuong dn sit dung lao dong dd duoc thong qua.

3. Nguoi lao djong bi théi viéc thi duoc nhin tro
cdp mat viéc lam theo quy dinh tai Piéu 47 ciia Bo
ludtnay”.

Quy dinh hién hanh cho thdy con mot s6 van
dé ton tai, cu thé:

Thit nhdt, “ngudng” xdc dinh trudng hgp phai
xay dyng phuong dn s dung lao dong chua rd
rang. Cu thé, Piéu 43 B luit Lao dong quy dinh
trong trudng hgp mua lai doanh nghiép ma énh
hudng t6i viéc lam cda “nhiéu ngudi lao dong” thi
ngudi st dung phdi xdy dung phuong an st dung
lao dong. Tuy nhién, cum tif nhiéu ngudi lao dong
nay chua dugc phap luit gidi thich cu thé 12 bao
nhiéu ngudi lao dong din t6i viec khé 4p dung
quy dinh nay dé€ xdc dinh khi nao thi phdi xay
dung phuong dn st dung lao dong. Vi du: Trudng
hgp doanh nghi€p c6 1.000 lao dong, ngudi st
dung lao dong cho 200 ngudi lao dong nghi viéc
(tuong duong v6i 20%) thi ¢6 phdi 1a nhiéu hay
khong, quy dinh hién hanh chua gidi thich dugc.

Bén canh dé, khi phdp ludt quy dinh khong rd
rang c6 nguy co gay ra thiét hai cho doanh nghiép.
Trén thuc t€ da c¢6 nhiéu vu kién véi ndi dung
ngudi sit dung lao dong phai bdi thudng cho ngudi
lao dong vi chAm dit hgp dong lao dong trdi phdp
Iuat khi M&A hoidc cho ngudi lao dong nghi viéc
Vi Iy do thay d8i co ciu, cdong nghé hoic vi ly do
kinh t&. Trong nhitng vu kién nay, Toda 4n da cin

ctr vao viéc ngudi st dung lao dong c6 xay dung
phuong 4n st dung lao dong hay khong, c6 ti€n
hanh trao ddi vdi td chitc dai dién cho ngudi lao
dong hay khong, c6 thong bdo véi ny ban nhan
dan c4p tinh hay khong (chi ddi véi trudng hop
cho ngudi lao dong nghi viéc vi 1y do thay d6i co
ciu, cong nghé hoic vi 1y do kinh t&) lam cin ci
dé két luan ngudi st dung lao dong cé quyén
cham ditt hgp dong lao dong véi ngudi lao dong.
Chinh vi vay, n€u phdp luat khong xdc dinh 10
rang trudng hop nio cin xay dung phuong 4n st
dung lao dong, hay thé nao la “4nh hudng t6i viec
l1am ctia nhiéu ngudi lao dong” din téi viéc doanh
nghiép dp dung sai quy dinh clia phdp ludt va phai
chiu thiét hai bdi thudng, kién tung. Trong trudng
hgp nay, cdc luit su tu van d€ tranh rdi ro cho
doanh nghiép sé& thyc hién day di cdc thi tuc xay
dung phuong dn st dung lao dong du c6 rdi vao
trudng hdp “dnh hudng tdi viéc 1am cda nhiéu
ngudi lao dong” hay khong. Tuy nhién, viéc phdp
luat quy dinh khong rd rang va thi€u di co ché
quan 1y clia cd quan nha nudc tir thdi diém trudc
khi ti€n hainh M&A sé& din t6i nhiéu rdi ro va
tranh chdp cho cd ngudi st dung lao dong va
ngudi lao dong.

Thit hai, cédc quy dinh cia phdp ludt hi€n hanh
chua xédc dinh duge mitc do tham gia cia ngudi lao
dong trong viéc quyét dinh mot thuong vu mua lai
doanh nghiép. Ludt Doanh nghiép (2020) da ghi
nhan quyén ban doanh nghiép tu nhan, © chuyén
nhugng ¢ phan cia cong ty ¢ phin, ® phan von
g6p ctia cong ty TNHH, @ cong ty hgp danh @ cia
chi doanh nghiép. B6 ludt Lao dong quy dinh
ngudi sit dung lao dong phéi xay dung phuong dn
stt dung lao dong theo DPiéu 44 By luat Lao dong
(2019) nhu sau: “Khi xay dung phuong an st dung
lao dong, ngudi st dung lao dong phai trao d6i y
ki€n v6i t8 chic dai dién ngudi lao ddng tai co sG
ddi v6i ndi c6 t6 chitc dai dién ngudi lao dong tai
cd s8.”. Theo d6, t8 chic dai dién ngudi lao dong
tai cd s& c¢6 quyén cling v6i ngudi st dung lao
dong quyét dinh phuong 4n st dung lao dong. Tuy
nhién, phdp ludt chua c6 huéng din vé hudng gidi
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quy&t trong trudng hgp chii doanh nghiép va td
chiic dai dién ngusi lao dong tai cd sG khong
th6ng nha't dudc phuong 4n st dung lao dong.

Trudng hgp chi doanh nghiép va td chirc dai
dién ngudi lao dong tai co s trao ddi phuong dn
str dung lao dong hién tai dang dugc phap ludtlao
dong quy dinh 1a mot trudng hop cin t6 chic doi
thoai. ® Phdp luat lao dong huéng din day dd vé
trinh ty, thd tuc, thanh phin tham gia ddi thoai,
céch thifc doi thoai,... Tuy nhién, khong cé quy
dinh nao huéng din khi 2 bén khong théng nhat
dudc phuong 4n st dung lao dong thi gidi quyét
nhu th€ nio, ¢c6 cd quan nao quin Iy vé van dé
nay hay khong. Hién tai, trong trudng hgp xdy ra
tranh chap giita 2 bén ddi thoai, chi c6 1 phuong
thitc gidi quyé&t duy nhdt 1a Toa dn. Tuy nhién,
viéc cdc bén dua tranh chap ra Toa 4n c6 thé lam
chim ti€n dod cla hoat dong M&A, gidn ti€p cin
trd thuong vu bdn lai doanh nghi€p cda chid
doanh nghiép.

Thit ba, phuong an st dung lao dong © chua
phdt huy dugc tic dung 1a cdng cu bdo vé ngudi
lao dong. Bo ludt Lao dong da quy dinh phuong dn
stt dung lao dong phai dugc thong nhat gitta ngudi
lao dong va ngudi st dung lao dong d€ ngudi lao
dong dugc tham gia ¢ y ki€n vao viéc quyét dinh
tinh hinh viéc lam trong doanh nghiép va bdo vé
quyén 1gi cho ngudi lao dong. Mic dii ludt c6 quy
dinh “Khi xdy dung phuong dn sit dung lao dong,
nguoi sit dung lao dong phdi trao ddi ¥ kién vdi to
chitc dai dién nguoi lao dong tai co sé doi véi noi
6 16 chitc dai dién nguoi lao dong tai co sé”. Tuy
nhién, t6 chirc dai dién ngudi lao dong tai cd s
bao gdm cdng doan co sd va td chifc clia ngudi lao
dong tai doanh nghiép @ c6 thanh phin tham gia
1a nhitng ngudi lao ddng tai doanh nghiép. ® Mic
dit da dugc phdp ludt bdo vé quyén 1gi nhung quan
hé lao dong ludn c6 ban chat 1a ngudi st dung lao
dong ludn c¢6 kha ning chi phdi ngudi lao dong
nén khong thé dat dugc sy cin bing tdi da vé
quyén I¢i trong viéc tham gia xay dung phuong 4n
st dung lao dong giita t6 chic dai dién cho ngudi
lao dong tai co sG va ngudi st dung lao dong.
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Bén canh d6, phuong dn st dung lao dong
trong trudng hgp bdn lai doanh nghi€p, sdp nhap,
hdp nhat doanh nghiép trén thuc t€ lai khong duge
bat ky co quan nha nuéc nao quan ly. So sanh vé6i
trudng hgp thay ddi cd ciu, cong nghé hoic vi ly
do kinh t€ tai Piu 42 B6 luat Lao dong (2019),
ngudi st dung lao dong cho ngudi lao dong nghi
viéc vi 1y do thay ddi co ciu, cong nghé hodc vily
do kinh t& “chi duoc tién hanh sau khi da trao doi ¥
kién véi té chitc dai dién nguoi lao dong tai co sé
doi vdi noi ¢é t6 chite dai dién nguoi lao dong tai
co s¢ ma nguoi lao dong la thanh vién va thong
bdo trudc 30 ngay cho l}y ban nhédn dan cdp tinh
va cho nguoi lao déng”. Nhu vay, Nha nudc it nhat
da thyc hién chiic ning quéan ly trong trudng hgp
ngudi st dung lao dong cho ngudi lao dong nghi
viéc vi 1y do thay ddi co ciu, cong nghé hodc vily
do kinh t&. Con d6i véi trudng hgp doanh nghiép
thuc hién M&A ciing c¢6 thé din tdi viéc nhiéu
ngudi lao dong phai nghi viéc thi phdp ludt khong
quy dinh ngudi st dung lao dong c6 nghia vu
thong bdo cho ny ban nhan dan cAp tinh.

Thit tu, chua c¢6 bat ky quy dinh phdp luit nao
lién quan dé&n viéc ty dong chuyén giao quan hé
lao dong cho bén mua trong giao dich M&A theo
phuong thitc ban tai sdn. Cu thé, trong mdt giao
dich bdn lai doanh nghiép, néu nhu cdc bén st
dung phudng thiic ban lai ¢8 phan, phin von thi
duong nhién bén mua s€ trg thanh chi s hiru méi
cia doanh nghiép va hgp ddng lao dong sé& van
dudc gilt nguyén. Tuy nhién, trong giao dich ban
lai doanh nghiép theo phuong thiic bdn lai tai san,
phd bi€n nha't 1a hai bén giao dich c6 y dinh ban
lai tai sdn 12 mot diy chuyén sdn xuit, ban lai du
4n hoic nha mdy ma tai sdn ndy gin lién véi doi
ngii nhan sy. Trong trudng hop nay, cic hgp dong
clia ngudi lao dong l1a gitta ngudi lao ddng va bén
ban, khong phdi v6i bén mua, nén néu nhu bén
mua va ngudi lao dong déu ddng y, cdc hop dong
lao dong nay sé& phai thuc hién ky mdi hoan toan
vi theo nguyén tic trong yéu, hop dong lao dong
s& khong dudc chuyén giao ty dong cho ngudi
dugc chuyén giao ma phai yéu ciu ba bén (titc 1a
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bén ban doanh nghiép, bén mua doanh nghiép va
ngudi lao dong) dong ¥ vé viéc luu giit hgp dong
tif bén ban sang cho bén mua. ® Viéc nay c6 thé
mat gay thdi gian cho bén mua va c6 thé mang lai
thi€t hai thAm hut gid tri cong ty cho bén mua. Vi
trén thyc t&, nhiéu nha diu tu quyét dinh lya chon
phuong thitc M&A v6i muc dich ti€t kiém thdi
gian va ngudn luc sin c6, trong d6 doi ngii lao
dong 12 mot tdi sdn quan trong trong mdi doanh
nghiép, da trdi qua thdi gian dao tao, tich ldy kinh
nghiém, nim giit cdc bi quyét kinh doanh, cidc
thong tin quan trong cta doanh nghiép va ciing
lam nén gid tri cia mot doanh nghiép. Néu nhu 2
bén thda thudn mua bdan doanh nghiép ma doi ngd
lao dong khong dugc chuyén giao, c6 thé din téi
thiét hai rat16n cho bén mua.

3. M6t s6 kién nghi

Thit nhdt, can c6 vin bidn huéng din cu thé
cdch xdc dinh “ngudng” can xdy dung phuong 4n
st dung lao dong khi mua ban doanh nghiép dé
cic bén tham gia, ngudi lao ddng va cd quan nha
nudc tranh nham 14n khi 4p dung phédp luat. Hoc
tap kinh nghiém tr My, qudc gia ¢ thi trudng
M&A phit trién nhat thé€ gidi da ban hanh Pao
luit Thong bdo vé Piéu chinh va Pio tao lai
Ngudi lao dong (The Worker Adjustment and
Retraining Notification (WARN - act, US) c6 quy
dinh cu thé trudng hdp ngudi st dung lao dong
phéi thyc hién mdt sd nghia vu luat dinh khi sa
thai hang loat nhan vién 1V, Cu thé, dao ludt nay
quy dinh ngudi st dung lao ddng phéi c6 nghia vu
thong bdo trudc mot khodng thoi gian 1a 60 ngay
truGc ngay sa thai hang loat cho nhidn vién va
chinh quyén dia phuong néu ngudi st dung lao
dong sa thdi 33% s6 lugng nhan vién toan thdi
gian va it nhat 50 nhan vién toan thdi gian; trong
trudng hgp sa thai trén 500 nhan vién thi khong
dp dung ty 1€ 33%. Nhu vay, My dia huéng din
rat cu thé vé cdch xdc dinh “ngudng” ma chi
doanh nghiép phdi thyc hién cdc nghia vu d6i v6i
ngudi lao ddng va cd quan nha nudc khi bdn lai
doanh nghiép.

Thit hai, cAn ¢6 cd ché& x4c dinh o rang mic do

tham gia clia ngudi lao dong trong viéc quy&t dinh
mot thuong vu mua lai cia chi doanh nghiép. So
sdnh v6i quy dinh ctia phdp luat My, 1a modt qudc
gia ton trong tuyét d6i quy luat cda thi trudng, My
da khong gay la “khodng trong” khi dé viéc giai
quyét lao dong clia doanh nghiép cho cdc bén tu
thda thudn ma ngudi st dung lao ddong dugc toan
quyén quyét dinh cit gidm, thay d6i doi ngii nhan
su trong hoat dong kinh doanh. Quyé&t dinh ban lai
doanh nghiép ctia chi doanh nghiép khéng bi cac
quy dinh vé lao dong c4n trd, ma vin dé lao dong
chi tic dong kéo dai mdt khodng thdi gian dudce An
dinh cu thé 12 60 ngay khi ti€n hanh mua bin
doanh nghiép. "» Phéap ludt My bdo vé ngudi lao
dong biang cdch quy dinh mot khodng thdi gian ma
theo quan diém clia nudc nay di dé€ cho ngudi lao
dong va chinh quyén c6 nhitng bién phdp gidm
thi€u va phong tranh thiét hai khi ngudi lao dong
bi mat viéc lam. Cdc van dé vé viéc bio vé viéc
lam cho ngudi lao dong cling nhu hd tr¢ cho ngudi
lao dong bi mat viéc 1am vi 1y do M&A dugc nha
nudc x 1y va ngudi s dung lao déng cé nghia vu
thong bdo v6i ngudi lao dong, chinh quyén dia
phuong ndi ngudi lao dong lam viéc va cd quan
phdn tng nhanh cta lién bang khi ¢6 hoat ddng sa
thdi hang loat mot khodng thdi gian 1a trude 60
trudc ngay sa thai. ¥

Thit ba, cAn c6 cd quan nhd nudc quin 1y
phuong dn st dung lao dong ctia doanh nghiép khi
chi doanh nghiép ban lai doanh nghiép va ting
cudng cdc cong tdc hd tr¢ ngudi lao dong bi mat
viéc lam. Cu thé, ny ban nhan dan cap tinh cin
dugc thong bdo khi doanh nghi€p rdi vao
“ngudng” cAn phai xdy dung phuong 4n st dung
lao dong. Bén canh dé cdc cd quan diang ky kinh
doanh ciing cin liét ké phuong 4n st dung lao
dong 1a mdt trong nhitng vin ban can ¢ khi doanh
nghiép ndp hd sd @€ thay ddi thong tin ding ky
kinh doanh.

Thit tu, cAn c6 quy dinh vé trudng hgp chuyén
giao quan hé lao dong cho bén mua trong giao
dich M&A theo phudng thiic ban tai sdn. Phap ludt
Anh di x{t Iy van dé nay bing Quy ché Chuyén
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giao cdc cam két (Bdo vé Viéc 1am) 2006 (TUPE).
TUPE da quy dinh n€u bdn mot doanh nghiép
hoic bdn tai sdn doanh nghiép va tai sdn dé ciu
thanh hoat dong lién tuc, hgp ddng lao dong gitra
bén bdn doanh nghi€p va ngudi lao dong dudc ty
dong chuyén giao cho bén mua doanh nghiép theo
hoat dong clia phap luat véi mot sd dicu kién nhat
dinh. Khi hgp déng lao dong tu dong dudc chuyén
giao, batky su thay d6i nao d6i v6i diéu khodn lao
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ABSTRACT:

Takeover is current the most popular mergers and acquisitions (M&A) method in Vietnam
and it is considered an effective restructuring method with remarkable benefits for the
economy. However, the acquisition usually leads to major changes in the target company’s
employee organization. The staff of the target company is viewed as a valuable asset and an
important factor determining the sucess of an acquisition. This paper is to analyze and make
some recommendations to improve legal provisions on labour in acquisitions in Vietnam.

Keywords: benefit, employee, mergers and acquisitions, M&A.

$6 19 - Thang 8/2022 75



