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KIEN NGHI HOAN THIEN
QUY PINH PHAP LUAT VE
HOAT PONG LAP VI BANG
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TOM TAT:

Hoat dong 1ap vi biing di dugc tdi 14p hon 10 nim, gép mdt phan quan trong trong viéc tao lap
chitng ci va 1am ciin cif cho nhitng giao dich kh4c. Tuy nhién, hién nay, cdc quy dinh phap luat vé

hoat dong 1ap vi biing vin con nhitng han ch& cAn dugc hoan thién, nhu: quy dinh vé ding ky vi

biing tai S§ Tu phap, gid tri chitng ¢t ctia vi bing chua cu thé, chua c6 quy dinh chi tiét vé di€ém

chi trong vi biing. Bai viét s& tap trung phan tich nhitng bi't cap trong quy dinh vé hoat dong lap vi

bing, tir d6 ki€n nghi hoan thién phap luat hién hanh.
T khéa: vi bing, chitng cit, bAt cAp, hoan thién phap luat, bat cip, phap luat.

1. Dit van dé

Qu4 trinh phét trién kinh t& - xa hoi di kem véi
cdc nhu ciu tao 1ap ching cit cling ting 1én ding
ké. Tuy nhién nhitng cong cu phép 1y quen thudc
nhu viin ban cdng ching, chitng thyc khong thé dap
ing dugc tit cd nhu cAu clia ngudi dan, dic biét
trong viéc tao 1ap ngudn chiing ct d€ Toa 4n xem
xét khi gidi quyét vu viéc dan sy va hanh chinh
theo quy dinh ctia phap luat. Trong tinh hinh d6, vi
biang dugc xem nhu mdt gidi phap thi€t thyc va hitu
hiéu @€ ngudi dan c6 thé bio vé quyén va Idi ich
clia minh trong t6 tung din sy’ va to tung hanh chinh
hanh chinh. Theo quy dinh hién hanh, vi bing la
vin ban ghi nhan sy kién, hanh vi c6 that do Thira
phit lai truc ti€p chitng kién, 1ap theo yéu ciu clia
c4 nhan, cd quan, t8 chic theo quy dinh.!

Cin cit cac quy dinh hién hanh, vi bing c6
nhitng dic di€m nhu sau:
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- Vibing l1a viin bin dugc 1ap bdi Thira phat lai;

- Vi bang ghi nhan nhitng su kién, hanh vi ¢6
that do Thira phat lai truc ti€p chitng ki€n;

- Vi biing dudc 1ap theo yéu cau clia cd nhan, co
quan, t8 chiic theo quy dinh ctia phép luat;

- Vi biing dudc 1ap theo trinh ty thii tuc quy dinh
theo phap luat.

Nghi dinh s6 08/2020/ND-CP ctia Chinh pht
quy dinh cu thé vé trinh tw 1ap vi biing. Theo d6, vi
bing dudc 1ap theo cac budc sau:

- BuSc 1: C4 nhin, co quan, t6 chic yéu ciu
Thira phét lai 1ap vi biang. Thira phét lai s& xem xét
ndi dung yéu ciu 1ap vi bing cé thudc cdc trudng
hgp khong dudc 1ap vi bing tai Piéu 37 Nghi dinh
s6 08/2020/ND-CP, néu khdng Thira phat lai s&
chip nhan yéu ciu.

- BuGc 2: Ky thda thuan 1ap vi bing. Thda thuan
1ap vi biing gdm cdc ndi dung: ndi dung vi biing cin
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lap, dia di€m, thdi gian 1ap vi bing, chi phi 1ap vi
bing, cic thda thuan khic (néu c6).2

- Budc 3: Thira phat lai ti€n hanh 1ap vi bing
theo thda thuan. Viéc 1ap vi bing phai tudn thi theo
thd tuc dudc quy dinh lai Piéu 39 Nghi dinh s&
08/2020/NDb-CP.

- BuGc 4: Vian phong Thira phat lai phai dang ky
vi biing tai S& Tu phap trong vong 03 ngay lam viéc
ké tir ngay két thiic viéc vi bing.

- Budc 5: Trong vong 2 ngay lam viéc ké tir
ngay nhin dugc vi bing, S& Tu phip phai vio s6
diang ky vi bing hoic tir chdi ding ky vi biing.

- Budc 6: Vi bing hoan thanh viéc ding ky sé&
dugc giao cho ngudi yéu ciu 1ap vi bing s& ban
chinh nhu théa thuin va luu 1 ban chinh tai Vin
phong Thira phat lai ndi vi bing dudc 1ap.

C6 thé thay, phap luit quy dinh chit ché vé trinh
tu thii tuc 1ap vi biing va hoat dong 1ap vi bang ciing
chiu sy quan 1y ctia Nha nudc thong qua viéc dang
ky vi bing tai S& Tu phdp. Tuy nhién, bén canh
nhifng diém tich cuc phap luat da dat dudc, van con
nhitng bat cip, han ché cic nha 1am luit can phai
xem xét dé stta ddi, bd sung sao cho phii hgp véi
chii truong ctia Nha nu6c va hoat dong thuc & clia
Thira phat lai.

2. Mot s6 han ché&, bat cap ciia quy dinh phap
luat vé hoat dong lap vi bing

2.1. Mt s6°bét cdp trong quy dinh phdp ludt vé
hoat dong lap vi bang

Trong qua trinh 4p dung cac quy dinh phap luat
vé hoat dong 1ap vi bing da bdc 1o mot sd bat cip
vé quy dinh phép luat. Cu thé nhu sau:

Gid tri chitng cit ciia vi bing chua duoc quy dinh
cu thé

Vi biing dugc quy dinh 12 ngudn ching ci dé
Toa 4n xem xét khi gidi quyét vu viéc dan su va
hanh chinh theo quy dinh ctia phap luat.’ Tuy nhién,
tai BO luat T8 tung dan sy ndm 2015, gid tri chiing
cit clia vi bing chura dugc quy dinh mot cdch cu thé.
Ngudn chitng cit dugc quy dinh tai Diéu 94 Bo luat
T& tung dan sy ndm 2015. Theo d6, gi4 tri chiing c(
clia vi bing c6 thé dugc hiéu theo khodn 8 Diéu 94
hoidc khoan 10 Piéu 94 ctia Bo luat T6 tung dan sur

ndm 2015. Tuy nhién, vi bing chua dudc quy dinh
mot cich cu thé trong Bo luat T tung dan sy nén
chura khing dinh dudc vai trd quan trong trong linh
viic b trg tu phap.

Bén canh d6, Piéu 92 Bo luat TS tung din su
nim 2015 quy dinh vé nhitng tinh tiét, su kién
khong can chiing minh ciing khong dé cip dén vi
bing mot cc cu thé. Cac quy dinh trén anh hudng
dén gid tri cla vi bing. Béi 1&, trong khi vi biing 1a
vin ban ghi nhan nhitng sy kién, hanh vi ¢6 that do
Thira phat lai truc ti€p chitng ki€n, dudc ding ky tai
S& Tu phdp, c6 gid tri 1a ngudn chitng ctt, trinh ty
tht tuc nghiém ngidt hon vin ban cong ching,
chitng thuc, nhung vin khdng thudc cic trudng hgp
khdng cAn phii chitng minh.

Thié¢u quy dinh chi tiét vé vin dé diém chi trong
vi bing

Viéc diém chi trong vi biing dudc nhic dén tai
khoén 1 Piéu 39 Nghi dinh s& 08/2020/NP-CP nhu
sau: “Khi 1ap vi biing, Thira phat lai phai giai thich
10 cho ngudi yéu cAu vé gid tri phdp 1y clia vi bing.
Ngudi yéu cau phai ky hoic di€ém chi vao vi bing”.
Tuy nhién, Nghi dinh s6 08/2020/ND-CP va Thong
tu s6 05/2020/TT-BTP lai khong quy dinh cu thé
viéc di€m chi nay dugc thuc hién nhu thé ndo. Hién
nay, do chua c¢6 huéng din cu thé nén cic Thira
phét lai khi yéu cau ngudi c6 nhu cau 1ap vi bing
diém chi thi s& thyc hién tuong tu nhu hoat dong
cong chiing.

Quy dinh vé stra 16i k§ thuat vi bing va cap ban
sao vi bing trong cdc trudng hdp Vin phong Thira
phat lai tam ngling hoat dong ho#c cham dit hoat
dong van chua dugc néu rd.

Khoan 1 Pié¢u 41 va khoan 1 Piéu 42 Nghi dinh
s6 08/2020/ND-CP quy dinh viéc stta 18i ky thuat vi
biing va cAp ban sao vi bing dugc thuc hién tai Vin
phong Thira phdt lai noi luu gitr ban chinh cta vi
bing d6. Tuy nhién, tir viéc chdng chéo trong quy
dinh vé luu trit vi bing din dén viéc khé xdc dinh
ndi luu gilt vi bing trong trudng hdgp Vin phong
Thira phét lai chAm dit hoat dong do tw cham dit
hoat dong hoic bi thu hdi Quyét dinh cho phép
thanh lap van chua xdc dinh duge. Tir d6, quy dinh
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vé viéc stta 16i k§ thuat vi biing va cip ban sao vi
bang trong trudng hgp trén 1a chua hop Iy.

Bén canh d6, khoan 3 Piéu 29 Nghi dinh s&
08/2020/ND-CP quy dinh vé viéc luu trit hd so
trong trudng hgp Vian phong Thira phat lai tam
ngirng hoat ddng nhu sau: “C4c hd sd do Vin phong
Thira phat lai tam ngitng hoat dong thuc hién vén
dugc ti€p tuc luu trif tai Vin phong Thira phat lai”.
T quy dinh trén, vin dé ditra chinh 1a viéc sita 16i
k§ thuat va cAp ban sao vi bing trong trudng hop
Vian phong Thira phét lai dang tam ngling hoat
dong, tw chAm dit hoat dong hoic bi thu hdi Quyét
dinh cho phép thanh 1ap va hd sd vi bing dugc luu
trit tai S& Tu phdp sé& dudc gidi quyét thé ndo thi
phdp luat hién nay vAn chua dé cap dén.

2.2. M{t s6'bat cdp trong hoat dong qudn Iy nha
nudc vé hoat dong lap vi bang

Hoat dong quan 1y nha nuSc vé hoat dong 1ap vi
bing & cdc dia phudng do Uy ban nhan dan cap tinh
théng nhat quin ly véi sy tham muu clda S& Tu
phap.* Trong qua trinh quan 1y da ph4t sinh mot s6
bat cap cu thé nhu sau:

Bdt cdp trong vdn dé ddang ky vi bing tai S¢ Tu
phdp

Quy dinh ding ky vi bing tai S& Tu phédp hién
nay da khong con pht hgp véi chi truong xa hoi
héa hoat ddng bé trg tu phap, ma trong d6 c6 quan
1y nha nuéc vé linh vuc Thira phat lai dé thuc hién
viéc tinh gidm bién ché&, don gidn héa cic thi tuc
hanh chinh ciing nhu phit hgp véi chi truong vé ci
cach tu phdp ciia Pang va Nha nudc ta.

V& béan chat, gid tri phdp 1y clia vi bing nim §
nhitng su kién, hanh vi dugc ghi nhdn do Thira phit
lai truc ti€p ching ki€n, chitng minh né 1a nhitng sy
kién, hanh vi c6 that trén thuc t& chit khong phai do
dugc diang ky tai SG Tu phap. Mat khic, hoat dong
lap vi biing ctia Thira phat lai 12 mot hoat dong
mang tinh chat doc l1ap. Ciling nhu hoat dong cong
chiing cia Cong ching vién, Thira phét lai tu chiu
trach nhiém d6i v6i vi bing ma minh di 1ap. Néu
¢6 vi pham trong hoat dong 1ap vi bing thi Thira
phat lai va Van phong Thira phat phai chiu trach
nhiém v§Gi hanh vi ciia minh.
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Thém vao d6, trong trudng hop vi bing da
dugc dang ky khong ding vdi quy dinh ctia phap
luét chi c¢6 Thira phat lai phai ty chiu trach nhiém,
khong c6 quy dinh nao dé cip dén trich nhiém
ctia S& Tu phép.

Chuta c6 quy dinh cu thé vé thanh tra hoat dong
Thira phdt lai

Trong khi di€m b khodn 2 Piéu 88 Nghi dinh s&
08/2020/ND-CP quy dinh B6 Tu phdp c6 trach
nhiém huéng din nghiép vu, thanh tra, ki€m tra
hoat dong Thira phat lai thi tai Thong tu so
05/2020/TT-BTP chua dé cap d&€n van dé thanh
tra. Bén canh d6, Nghi dinh s 54/2014/ND-CP vé
t6 chitc va hoat dong clia thanh tra nganh Tu phdp
ciing khong dé cip dén nodi dung thanh tra chuyén
nganh trong linh vuc vi bing. Pay 12 mot 16 héng
rat 16n, vi mot trong nhitng ndi dung d€ ra quyét
dinh thanh tra chuyén nganh 1a cin ci phdp ly dé
thanh tra.5 Do d6, viéc thi€u huéng din chi tiét s&
4nh hudng rat nhiéu dén viéc ti€n hanh thanh tra.

Bo quy tdc dao diic nghé nghi¢p Thita phdt lai
chua duoc ban hanh

Nghi dinh s6 08/2020/ND-CP va Thong tu s&
05/2020/TT-BTP nhi€u 1an nhic dén van dé
Thira phdt lai phai tudn thi theo Quy tic dao dic
nghé nghiép Thira phét lai. Cu thé, di€m e khodn
2 biéu 13, khodn 2 Piéu 16, diém d khoan 2 Biéu
66 Nghi dinh s6 08/2020/NP-CP va khodn 2 Piéu
6, khoin 2 Piéu 7, diém a khoan 1 Piéu 17 Thong
tw s6 05/2020/TT-BTP lan lugt nhic dén viéc
Thira phét lai phdi tudn thi theo Quy tic nghé
nghiép Thira phdt lai. Tuy nhién, d€n nay B Tu
phdp vin chua ban hanh Quy tic nghé nghiép
Thira phét lai ma chi ¢6 ban dy thio Thong tu
Quy tic nghé nghiép Thira phat lai dugc cong bd
ndm 2017.

3. Mot s6 kién nghi hoan thién quy dinh phap
luat vé hoat dong lap vi bing

Qua viéc phan tich cdc quy dinh va thuc tién 4p
dung cdc quy dinh vé hoat dong lap vi bing clia
thira phat lai, nhém tdc gid c6 mot s6 d& xudt cu thé
v6i muc tiéu hoan thién quy dinh phap luit vé hoat
dong lap vi bing nhu sau:
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Thit nhdt, cin khing dinh gid tri chiing ct ctia vi
bing trong céc quy dinh ¢6 lién quan, bén canh viéc
ban hanh Luat Thira phdt lai nhan manh vi bing 1a
ngudn chitng ¢t khong can xdc minh trif trudng hop
c6 nghi ngd vé ndi dung vi biing. Cdc nha 1am luat
nén bd sung ngudn chitng ctt 1a vi bing vao Pidu 94
B0 luat T6 tung dan sy nim 2015.

Thit hai, cAn bd sung cic quy dinh vé di€m chi
trong vi bing cu thé nhu sau: Viéc di€ém chi dugc
thay thé viéc ky trong trudng hgp ngudi yéu cau lap
vi biing, ngudi 1am chitng khong ky duge do khuyé&t
tat hodc khong bi€t ky. Khi diém chi, ngudi yéu cau
lap vi bing, ngudi lam ching st dung ngén trd
phai; n€u khong diém chi dudc bing ngén trd phai
thi diém chi biing ngén tré trii; trudng hop khong
thé di€m chi bing 2 ngdn trd d6 thi di€ém chi bing
ngén khic va phai ghi 1o viéc di€m chi d6 bing
ngdn nao, ciia ban tay nao.

Viéc diém chi ciing c6 thé thuc hién ddng thdi
véi viéc ky trong cdc trudng hgp nhu sau: theo dé
nghi clia ngudi yéu cau 1ap vi bing hodc Thira phat
lai thay cAn thi€t &€ bao vé quyén 16i cho ngudi yéu
cAu lap vi bing. P6i véi ngudi bi cut 2 tay, din dén
khong thé ky tén va diém chi, thi ciAn c6 ngudi lam
chitng ky tén va di€m chi vao vi biing € xdc nhan y
chi clia ngudi yéu ciu 1ap vi bing trudc su chiing
kién ctia Thira phat lai.

Thit ba, b& sung quy dinh chi tiét v& viéc sira 16i
k¥ thuat va cip ban sao vi bing. Cu thé Ia trong 2
trudng hgp, Vin phong Thira phat lai chAm dit hoat
dong do tu chAm didt hoat dong hoic bi thu hdi
Quyét dinh cho phép thanh lap va Vin phong Thira
phét lai tam ngung hoat dong. Cu thé, trudng hop
Vin phong Thira phit lai cham diit hoat dong do tuf
chdm dit hoat dong hoic bi thu hdi Quyét dinh cho
phép thanh lap, quy dinh vin chua rd rang, bdi nay
quy dinh vé Iuu trif vi biing trong trudng hgp nay
van con chdng chéo. Tir d6 dan dén viéc khdng thé
x4c dinh cu thé chi thé sita 18i k§ thudt va cAp ban
sao vi bang la S& Tu phdp hay Vin phong Thira
phatlai. Do d6, viéc 1am rd ndi luu trit vi bang ciing
nhu trach nhiém gidi quy&t can phai dugc quy dinh
cu thé.

Trudng hop Van phong Thira phét lai tam
ngting hoat dong, phap luat nén quy dinh viéc luu
trit vi bing nén dudc chuyén giao cho mot Vin
phong Thira phat lai khac dé viéc sira 16i ky thuat
va cAp ban sao vi biing ¢ thé thyc hién dudc va
khong bi gidn doan trong khodng thdi gian Vin
phong tam ngirng hoat dong. Mit khdc, néu trén
dia ban tinh, thanh phd chi c¢6 1 Vin phong Thira
phat lai, viéc stta 18i k§ thuat va cAp bdn sao vi
bing trong trudng hgp Vin phong Thira phat lai
tam ngirng hoat ddng nén dugc thuc hién bdi SG Tu
phdp ndi lvu trit vi bing.

Thit tu, quy dinh dang ky vi bing tai S3 Tu phap
cin dugc stra ddi thanh mot quy dinh md, giao viéc
quy dinh ding ky vi bing cho tiing dia phuong
quyét dinh. Cu thé ddi véi nhitng Vin phong Thira
phét lai dudc thanh 1ap 1au ndm, chua tirng vi pham
quy dinh vé hoat dong 1ap vi biing, hoic c6 sai sét
nhung khong ding ké va da dugc khic phuc, thi
viéc ding ky vi bing chi mang tinh chat hau kiém,
theo quy hoidc theo nim tiy theo quy dinh cta S&
Tu phdp & dia phuong. Thira phat lai ding ky vi
biing theo danh sdch sy viéc, khong nop ca vi bing,
S& Tu phap khong cAn chuin bi kho luu trit vi bing.

D3&i véi nhitng Vin phong Thira phdt lai méi
dudc thanh 1ap, hozc thanh 1ap trong thdi gian ngin,
c6 vi pham quy dinh vé lap vi bing, tlly theo mic
do vi pham, S& Tu phdp gitt quy dinh dang ky vi
bing dé& vao s6 va phé duyét ndi dung trudc khi
giao cho ngudi yéu ciu 1ap vi bing.

Quy dinh m& vé ding ky vi bing sé& gidp cho
Thira phat lai § tirng dia phuong linh hoat hon d6i
vdi cong tac 14p vi bing va gép phan gidm tii cong
viéc cho cén bd, cong chitc & S3 Tu phap. Khi ché
dinh Thira phatlai & Viét Nam &n dinh, ddm béo tat
ca céc tinh, thanh phd déu c6 Vin phong Thira phat
lai va cdc Thira phét lai c6 day di kinh nghiém
ciing nhu ki€n thitc chuyén mon, thi khi d6 quy dinh
ding ky vi bing nén dugc xem xét bii bd dé Thira
phét lai dugc hoat dong ddc 1ap theo chu truong xa
hdi héa hoat dong bd trg tw phap ctia Nha nudc.

Thit ndm, can bo sung quy dinh vé huéng din
thanh tra hoat dong Thira phat lai. Cdn c@ theo
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nhitng quy dinh vé hoat dong Thira phat lai, cAn bd
sung theo ndi dung huéng din thanh tra linh vuyc
Thira phat lai trong hoat ddong cia thanh tra nganh
Tu phdp véi cdc ndi dung cu th€ nhu: Nhiém vu,
quyén han; Nguyén tic thanh tra; Noi dung thanh
tra; Nhiém vu, quyén han cia Poan thanh tra;
Quyén va nghia vu ctia d6i tugng thanh tra.

Thit sdu, sém ban hanh B9 quy tic nghé nghiép
Thira phat lai. Viéc ban hanh B9 quy tic dao dic
nghé nghiép Thira phdt lai 13 mot viéc vo cling cin
thi€t. Nghi dinh s& 08/2020/ND-CP va Thong tu s6
05/2020/TT-BTP nhan manh nhiéu 1an Thira phit
lai phai tudn thii theo Quy tic dao difc nghé nghiép
Thira phét lai ¢4 d€ nhan thiy tAm quan trong ciia
Bo6 quy tic nghé nghiép. Bén canh cdc quy tic
chung, B quy tic nghé nghiép nén quy dinh cic
ndi dung lién quan d€n mdi quan hé giita Thira phat
lai va cdc chd thé khidc nhu khich hang, cic co
quan nha nudc, Van phong Thira phat lai, cdc Thira
phét lai khac, t6 chiic xa hoi - nghé nghiép Thira
phatlai,...

Mt khic, cum tif “Quy tic nghé nghiép Thira
phat lai” nén dugc chinh sira thinh “Quy tic dao

TAILIEU TRICH DAN:

dtc hanh nghé Thira phét lai” nhu Quy tic dao difc
hanh nghé cong chiing, s& c6 thé nhadn manh dugc
bd quy tic nay ban hanh véi muc dich la dit ra
chuin myc dao dic trong qua trinh hanh nghé cia
Thira phét lai.

4. K&t luan

Thong qua hoat dong 1ap vi bing cla thira phat
lai, bén canh viéc ghi nhdn sy kién, hanh vi c6
that do Thira phat lai tryc ti€p chdng ki€n, 1ap
theo yéu ciu clia cd nhin, co quan, t8 chiic thi Toa
4n c¢6 dugc ngudn chiing chit ding tin ciy, gitp
viéc gidi quy&t cdc vu viéc dan sy va hanh chinh
thuén tién, rd rang, nhanh chéng hon, gidm bét
gdnh ning va ti€t kiém thdi gian, chi phi cho
ngudi din. Tuy nhién, vi bing vin 12 mot ché dinh
méi, cin dudc nghién citu trong thdi gian t6i dé
xdc dinh nhitng han ché&, bat cap trong quy dinh
ciing nhu qud trinh 4p dung trén thyc tién. Tir do,
cdc ki€n nghi gidi phdp hoan thién phdp luit vé
hoat dong 1ap vi bing clia Thira phat lai c6 thé
xem 12 ngudn tham khio ctia cdc nha 1am luat ti€n
t6i viéc x4y dung dung thdo va ban hanh Luit
Thira phétlai trong tuong lai ®

12 Khoén 3 Piéu 2 Nghi dinh sd 08/2020/ND-CP ngay 8/02/2020 ctia Chinh phi vé t3 chitc va hoat dong ctia Thira

phatlai.

345 Khoan 3 Piéu 36 Nghi dinh s6 08/2020/ND-CP ngay 08/02/2020 ctia Chinh phii vé t& chifc va hoat dong ciia

Thira phat lai.
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ABSTRACT:

In Vietnam, bailiff has been reestablished for more than 10 years, and it has importantly
contributed to the creation of proof and fundamentals for transactions. However, current legal
provisions of bailiff have revealed some inadequcies, such as the provision of registering
bailiff at the Department of Justice, and unclear provisions of the legal value of bailiff. This
paper analyzes the inadequcies of legal provisions of bailiff, and makes some
recommendations to improve these povisions.
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