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TOM TAT:

K& thira cdc quy dinh Bo luat Lao dong 2012, Bo luat Lao dong nim 2019 ti€p tuc hoan thién
ch& dinh d6i thoai tai ndi lam viéc (DTTNLV), ti€p tuc cling cd nén tAng phép 1y gitip cho cdc chl
thé dé dang thyc thi hon. Bai viét dé cap mdt s quy dinh clia phap luat chua thyc sy hdp ly da lam
gidm hiéu qua clia cdng tdc doi thoai thong qua thuc tién tai cic doanh nghiép trén dia ban thanh

phd Ha Noi.

T khéa: doi thoai tai ndi lam viéc, quan hé lao dong, B6 luat Lao dong, doanh nghiép, thanh

phd Ha Noi.

1. Thyc ti&€n thyc hién phap luat déi thoai tai
noi lam viéc trong quan hé lao dong tai cac
doanh nghiép trén dia ban Thanh pho Ha Ngi

1.1. Nhiing két quad dat dvoc

B6 ludt Lao dong 2019 c6 hiéu luc tir ngay
01/01/2021 cung Nghi dinh s& 145/2020/ND-CP
huéng din thi hanh BLLD 2019 ¢6 hiéu lyc tir
ngay 01/02/2021 méi di vao thuc tién chua lau
(cong thém nhitng quy dinh méi vé PTTNLV so
véi quy dinh cii). Piéu nay khi€n cdc doanh
nghiép (DN) néi chung va cdc DN trén dia ban
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thanh phd néi riéng gip khong it khé khin trong
thuc t€ 4p dung. Tuy nhién, véi chi dao tich cuc
ctia Lién doan Lao ddng, nhin thic ciia ngudi si
dung lao dong (NSDLD) ciing nhu ngudi lao dong
(NLP) vé dan chi tai cd sd néi chung va
DTTNLYV néi riéng di ngay cang dugc nang cao.
NLP ngay cang c6 y thitc trong viéc tudn thi quy
dinh cla phdp luat vé lao dong néi chung va vé
DTTNLYV néi riéng va ngay cang quan tim, chd
trong d&€n quyén 1¢i ctia NLD hon. Theo d6, viéc
DPTTNLYV dugc xay dung cd ban da bam sit ndi
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dung va sdt vdi tinh hinh thyc t€ tai DN nhu:
nguyén tic, noi dung doi thoai, hinh thitc doi
thoai, trdch nhiém clia cdc bén tham gia d6i thoai,
sO lugng, thanh phan tham gia d6i thoai, quy dinh
NLD dudc dé xuat ndi dung ddi thoai va nhitng
ndi dung can d6i thoai.

Ngoaira, cdc DN tai thinh ph& Ha Noi con dat
dugc nhiéu thanh tyu nhu:

Thit nhdt, hé thdng chinh sdch vé nang cao chit
lugng trong cdc ndi dung ddi thoai va thuc hién c6
hiéu qua PTTNLV khong ngiing dugc hoan thién,
gitip NLP hi€u ro hon tinh hinh thuc t& tai DN.

Thit hai, cdc DN tai dia ban thanh phd Ha Noi
da dang héa hinh thic déi thoai. Pai da s6 cac DN
quan tAm dén viéc thi€t 1ap da dang cdc kénh trao
ddi thong tin va tham khio y ki€n, ddm bio viéc
DPTTNLYV dudc dién ra mot cdch thuin 1gi.

Thit ba, LBDLD thanh phd di c6 nhiéu gidi phap
hiéu qud, d6i mdi, sdng tao ning cao chit lugng
PTTNLYV. Cu thé nhu: Phit trién doan vién, thanh
lap CBCS; tai chinh Cong doan,... Kém theo dé la
ban hanh “Bo tiéu chi danh gid, x&p loai hoat
dong Cong doan cap trén c¢d s§” v4i nhitng ndi
dung, tiéu chi chAim di€m cu thé€, mang tinh dinh
lugng cao. K&t qud danh gid, x&p loai hoat dong
cong doan cAp trén cod sé hang nim dudc gl t6i
cdc déng chi Bi thu va Ban Thudng vu cdc quan,
huyén, thi dy; qua d6 da c6 nhirng tic dong tich
cyc vé nhan thitc va hanh dong ctia doi ngii c4n bo
Cong doan, dic biét 1a ngudi ding ddu.

Ngoai ra, cing v6i c¢d ché hd tr¢ kinh phi,
LDLD Thanh phd di ti€p tuc trién khai, thuc hién
Dé 4n thi di€m “Pao tao, ning cao chit lugng doi
ngl chu tich CBCS khu vyc doanh nghiép ngoai
nha nudc” giai doan 2021-2022. Tap trung vao
cong tdc dao tao ning cao trinh do, ban linh, ky
ning thuong lugng tap thé va ddi thoai cho doi
ngi cdc Chi tich CBCS DN ngoai Nha nudc, DN
Khu cong nghiép va ché& xuit c6 dong cdng nhin;
v6i ndi dung phtu hdp, phuong phdp dao tao tich
cyc, cAm tay chi viéc; qua d6 gép phan ning cao
chat lugng hoat ddng CDCS néi chung va thuong
lugng, ky k&t TULPTT néi riéng.

1.2. Ton tai, han ché&'va nguyén nhéin

Bén canh nhitng két qud dat dudc, cong tic
thyc hién PTTNLV trén dia ban thanh phd vin
con ton tai khong it han ché& cin phii dugc khic
phuc trong thgi gian tdi.

Thit nhat, ty 1¢ cdc DN té chitc doi thoai doi
thoai xa hoi tai noi lam viéc con thap.

Nhu di trinh bay & nhitng phin trén, mic du
dat dugc nhiéu thanh tyu nhung vin con cé DN
khong xdy dung Quy ch& va khdng bau cdc thanh
vién dai dién tap thé NLD tham gia ddi thoai,
khong t§ chic 14y y ki€n va tdng hop y kién
NLD, dé xuit ndi dung ddi thoai va xay dung k&
hoach ddi thoai; khong phan cong trach nhiém
cho tirng thanh vién t6 ddi thoai chudn bi y ki€n
vé ndi dung ddi thoai, nén khi ddi thoai khong du
cin ctt d€ phan tich, gidi trinh, phdn bién ndi
dung d6i thoai. C6 DN thi tap hdp d&€n 300 NLD
clia cong ty d€ ddi thoai dinh ky, khong c6 noi
dung chu&n bi tif trudc, nén phan nhiéu cic ¥ ki€n
tham gia cia NLD mang tinh chdt don 1€, tdn
man, khong tip trung nhitng van dé 16n, thAm chi
dua ra y ki€n trg thanh phé phan chi DN hoic khi
NLD c6 y kién trao d6i, d& xuat thi NSDLP té
thdi do phd nhin, dua dén két qui ddi thoai
khong dat yéu cau, lam cho ddi thoai tai DN gip
nhiéu khé khin, gdy ton kém cho DN va thAm chi
1am cho NLP mAt niém tin.

Thit hai, chdt luong déi thoai chua cao.

Mot s6 DN tié€n hanh PTTNLV cdn mang hinh
thitc di phé v6i co quan QLNN vé lao dong. Chat
lugng trong céc cudc ddi thoai chua cao, chl yéu
con sao chép cdc quy dinh ctia phdp ludt; mot s
don vi chua stta d6i b6 sung sao cho phit hop véi
chinh sdch méi cling nhu thyc ti€n cia DN. Van
dé luong, cdc ch& dd phiic 16i dudc thio luan kh4
nhiéu, tuy nhién chit lugng chua cao. DN chua
chi trong trong viéc tham khdo y ki€n ciing nhu
thong tin t6i NLD vé cdc ndi quy, quy ché, thda
thuan ky két giita cic bén.

Thit ba, vé hinh thic thuc hi¢n DTTNLYV.

Kénh ti€p nhan, phdn hoi thong tin chd y&u tai
cdc DN may hién nay la thong qua quén ly truc
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ti€p (16 trudng/chuyén trudng) lam gidm vai trd va
viéc thuc hién chdc ning, nhiém vu cia CBCBCS
tai DN. Céc kénh ti€p nhan va phan hdi thong tin
gidn ti€p khong dugc st dung nhiéu va néu c6 thi
st dung chua hiéu qua nhu hom thu gép ¥, béan tin
ndi bd. Do dic thu cudng dd lam viéc cao nén
viéc st dung mang xa hoi, mang LAN, website
hay cdc 4n phdm cda DN trong truyén dat, ti€p
nhan thong tin chua phd bi€n. Bén canh d6, NLD
chua nhan thic duge ddy di vai tro clia trao ddi
thong tin va tham khéo y ki€n nén con thd d trong
viéc tim hi€u ciing nhu s dung cdc kénh trao d6i
thong tin va tham khdo ¥ ki€n tai DN.

Thit tu, vé két qud ddi thoai.

HAu hét NLP tai cac DN & TP. Ha Noi chua
c8i md trong viéc phan hdi thong tin t6i NSDLD
va chua cé y thic trong viéc déng gbp y kién
nhim x4y dung mdi trudng 1am viéc t6t hon. Bén
canh d6, NSDLD ciing chua chii trong dén viéc sit
dung y ki€n tham khdo NLD vao cdc quyét dinh
quan 1y ciia DN.

Viéc t6 chitc PTTNLV khong dat hiéu qui cao
bi tic dong bSi nhiéu nguyén nhan khich quan va
chti quan. Cu thé nhu sau:

Mot la, dich bénh Covid-19 dién bi€n kéo dai
da 4nh hudng dé&n viéc thuc hién quy ché€ dan chii
tai cd s§ néi chung ciing nhu viéc trién khai
PTTNLV néi riéng. Nhiéu DN trién khai phuong
thirc 1am viéc tir xa, khi€n NLD va NSDLD khong
thé truc ti€p trao d6i, lam viéc v6i nhau. Viéc td
chitc hoi nghi PTTNLYV biing hinh thifc truc tuyén
da khi€n nhiéu DN giip nhiéu khé khin trong qué
trinh trién khai.

Hai la, sy thay d6i trong cdc quy dinh clia phdp
luat vé PTTNLV. BLLD va Nghi dinh huéng din
thi hanh méi c6 hiéu luc vao ddu nim 2021, nhiéu
quy dinh vé hinh thic, trinh ty, thi tuc ti€n hanh
dugc sira ddi va bd sung so vdi quy dinh trudc day.
Piéu nay din dé&n ciac DN khong kip diéu chinh,
nhiéu DN t8 chiic PTTNLV chua ding trinh tu,
thd tuc theo quy dinh.

Ba la, do nguyén nhidn chid quan ti phia
NSDLD va NLb.
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Nhén thic cia NSDLD, NLD va 8 chic dai
dién NLP vé vai trd cia PTTNLV con han ché.
Vé phia NSDLP, nhiéu ngudi cho riing viéc thuc
hién PTTNLV 1a nhitng thd tuc khdng can thiét,
ton thdi gian va chi phi. Con vé phia NLD, mic du
da c6 nhan thifc vé vai tro clia hoat dong nay, tuy
nhién do van con nhiit nhét, e d&, chua ddm néu y
ki€n vi s¢ bi tri dap hodc chua c6 ¥ thifc vé viéc
cting NSDLP phit trién DN vitng manh ma chi
quan tAm dén 1gi ich clia bin thAn minh. Han ché&
nay xudt phdt tir cong tic tuyén truyén, phd bi€n
phdp luat néi chung va phap luat vé PTTNLV néi
riéng con chua sit sao.

2. Mot s6 ki€n nghi hoan thién phap luit va
nang cao hiéu qua thyc hién phap luat vé doi
thoai tai noi lam viéc tai cic doanh nghiép trén
dia ban thanh pho Ha Noi

2.1. Mt s6'kién nghi hoan thién phdp ludt doi
thoai tai noi lam viéc

BLLD 2019 méi dugc ban hanh va di vao thuc
tién 4p dung, da gin nhu gidi quyé&t duge nhitng
han ch€, vuéng mic clia nhitng quy dinh cii vé
PTTNLV, d6ng thsi bd sung nhitng quy dinh méi
phit hgp hon véi sy phét trién ctia nén kinh t&, thi
trudng. Mic du vay, d€ ddm bido PTTNLV dat
dugc hiéu qua tot hon nita, ciing nhu ddm bdo tuan
thi cdc quy dinh phép luit cia cdc chii thé tham
gia vao PTTNLYV, cin phdi bS sung mot sd di€ém
nhu sau:

Thit nhdt, miac di BLLD 2019 cing Nghi dinh
hu6ng dan thi hanh di c6 nhitng quy dinh cu thé vé
trudng hdp doi thoai khi c6 yéu cau clia mot bén
hoic cdc bén vé ndi dung ciing nhu trinh tu, thi tuc
ti€n hanh. Tuy nhién, trong nhitng trudng hgp khin
cAp, cAp bach ma can phai thuc hién ddi thoai ngay
lap tic, hodc ddi v6i nhitng van dé mang tinh
thudng truc, hang nay, néu phdi thuc hién theo
diing trinh ty, thi tuc da quy dinh thi viéc gidi quyét
vin dé s& khong dat dugc hiéu qud nhu mong
mudn, th€ nhung phédp luat hién hanh lai chua c6
quy dinh cu thé vé viéc ti€n hanh ddi thoai trong
trudng hop nay. Vi vy, can bd sung quy dinh vé
trinh tu, ti tuc d€ NSDLDP va NLP tién hanh d6i
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thoai ngay lap tirc, thudng tryc va hang ngay, tir do
gitip DN gidi quy&t kip thdi nhitng khé khin, vudng
mic trong qué trinh hoat dong, sdn xuit - kinh
doanh, ddm bio quyén v 1gi ich cia NLD.

Thit hai, vé trinh tu, thii tuc tham vdn PTTNLYV.

B§ sung cdc quy dinh vé thd tuc d€ cong doan
lam viéc v6i NLD trudc, trong va sau mdi hoat
dong tham van, doi thoai véi NSDLD. Noi dung
clia cdc quy dinh nay c6 thé dugc thé hién thong
qua cdc quy dinh v& quyén va trich nhiém clia
cong doan dudc ti€p can va lam viéc véi NLD
nhiim bdo ddm moi y ki€n cla dai dién NLD/cong
doan trong qud trinh tham van déu 13 cla doan
vien/NLD, do doan vién/NLDb
vien/NLD. bi kem véi cac quy dinh nay la cic
quy dinh nhiim bdo vé cong doan va cic dai dién
khdc ctia NLD d€ ho c6 thé c6 mdi tuong tac chit
ché véi NLD va doan vién ma khong bi gdy khé
khin hay bi phan biét ddi x&. Viéc NSDLD cdn
trd, gdy kh6 khin hay phan biét doi xit doi vdi dai
dién NLD hoidc cdn bd cong doan khi ho lam viéc
véi NLD trudc, trong va sau mdi hoat dong PTXH
sé 1a nhitng hanh vi vi pham cdc quy dinh vé
chong can thiép, thao ting va phan biét doi x{t vi
1y do cdng doan.

Thit ba, vé ché tai xit 1Y vi pham hanh chinh.

Bo luat Lao dong 2019 quy dinh NSDLP va td
chitc dai dién NLD tai cd s§ phdi c6 trach nhiém
phdi hdp v6i nhau d€ 8 chite thuc hién PTTNLV.
Nhu vay, trach nhiém t3 chitfc § day khong chi
thudc vé mot minh NSDLD, ma con phii c¢6 ca su

va vi doan

déng gbp ctia bén phia NLD. Tuy nhién, phap luat
hién hanh con thi€u quy dinh vé ché tai xi phat
d6i v6i t6 chic dai dién NLD tai cd s khi ¢ hanh
vi thi€u trach nhiém trong viéc phdi hop vé6i
NSDLD trong qu4 trinh t6 chitc PTTNLV. Chinh
vi vdy, can phdi bd sung quy dinh vé ché tai xi
phat hanh vi vi pham hanh chinh d6i véi c t6
chitc dai dién NLD trong trudng hgp nay, dé tir d6
ddm bdo cdc bén thuc hién ding trach nhiém cta
minh d€ cong tic PTTNLV dat dugc hiéu qua tot
nha't, huéng tdi duy tri sy 6n dinh clia quan hé lao
dong gitta NLD va NSDLD.

2.2. Gidi phdp ndng cao hiéu quad thuc hi¢n
phdp ludt déi thoai tai noi lam viéc trong quan hé
lao dong

DPé @iy manh, nang cao chat lugng thuc hién t&
chitc d6i thoai dinh k¥ tai noi lam viéc, t§ chitc dia
dién NLD tai cd s& can quan tim mot s6 noi dung
sau:

Thit nhdt, dam bdo ndi dung doéi thoai phdi ré
rang va hitu ich déi véi cdc chii thé tai cdc DN.

Can phai ddm bao ndi dung trao d6i, tham khao
y ki€n phai c6 tinh "that" va thuc su hitu ich véi
NLD ciing nhu DN. C4c ndi dung khong nén qué xa
vJi thuc t€. Mot sd ndi dung chli y&u tai noi lam
viéc thuong dudc xem 1a ndi dung chinh cta viéc
trao ddi thong tin va tham khio ¥ ki€n bao gdm:
Tién luong, thudng, phiic 1gi; Cac chinh sdch bdo
hiém; Thoi gian lam viéc, nghi ngdi; ATVSLD; Noi
dung HPLP, TULDTT.,.. Khi dua ra vdn dé cin
trao ddi, tham khdo y ki€n, cdc bén phai nghién citu
k¥ ludng, c6 cin cit khoa hoc va thuc tién, cdc muc
tiéu dua ra cling phai dudc xac dinh.

Thit hai, can tién hanh da dang héa va doi mdi
cdc hinh thitc trao déi théng tin PTTNLV tai cdc
DN trén dia ban TP. Ha Noi.

Céc kénh trao ddi thong tin va tham khdo y
ki€n tryc ti€p déng vai trd chi chdt trong viéc
ddm bdo thong tin va sy hi€u biét 1An nhau trong
DN. Theo nghién ctru ctiia ILO (2018), 90% céc
cudc dinh cong xud't phat tir cdc nguyén nhan lién
quan t6i qué trinh trao d6i thong tin va tham khio
y ki€n gitta NSDLP va NLD nhu khong ti€n hanh
trao ddi thong tin va tham khdo y ki€n, c6 tién
hanh nhung khong hiéu qua hoic tic nghén trong
qud trinh truyén tin. Cong nhan trong cdc nha mdy
may do han ch& vé ning luc nén ¢ tam 1y e ngai
tuong tdc chinh thic v6i quan ly, thAm chi ca
CBCP. Ngugc lai, ho thodi méi va c¢4i md hon
trong c4c giao ti€p phi chinh thitc nhu néi chuyén
nhém nhd hodc gitta cdc cd nhdn v4i nhau, goi
dién thoai hodc nhin tin cho CBQL. Do d6, can c6
ca cdc kénh trao ddi thong tin, tham khio y kién
truc ti€p va gidn ti€p. Pong thdi, cAn duy tri viéc
trao ddi thong tin va tham khdo y ki€n thudng
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xuyén d&é NLP quen din véi viéc ti€p xiic, tuong
tdc v61 NSDLD tai ndi lam viéc.

Thit ba, ndng cao trinh do nhdn thiic, chuyén
moén va ky bang doi thoai ciia cdn bé t6 chitc dai
dién NLD va NSDLP.

B4i 1& thanh vién tham gia d6i thoai phdi hiéu
biét phdp luat vé& lao dong va cong doan, ch& do
chinh sdch d6i véi NLD, cdc ndi quy, quy ché clia
DN, tinh hinh sdn xudt kinh doanh ctia DN d€ c¢6
thé hi€u dugc quyén va Igi ich ciia NLD. C6 nhu
vay, td chic dai dién NLD mdi thuc hién dudc
diing vai trd bio vé NLP ctia minh. Con NLP cin
phdi c6 nhan thitc phap luat lao dong d€ hiéu vé
quyén 1gi, nghia vu clia minh trong quan hé lao
dong, dé tir @6 dua ra nhitng yéu cau, déng gép ¥y
ki€n hgp 1y bdo vé cho chinh quyén 1gi chinh ddng
cliia bdn than.

Thir tu, da”y manh cdc kénh, hinh thiic tuyén
truyén dé t6 chitc dai dién NLD, NLP va NSDLD
nhdn thitc dugc vai tro ciia PTTNLYV.

DTTNLYV chi c6 thé dat dugc hiéu qua td chrc,
thuc hién t8t nhat khi tit cd cdc bén nhan thifc
dugc ding vai tro, y nghia cia PTTNLV. Khi d6
cdc bén trong quan hé lao dong sé ti€n hanh t&
chitc PTTNLV mot cdch nghiém tdc, tudn thi quy
dinh cta phdp ludt, cong khai, minh bach, thuc

TAILIEU THAM KHAO:

chat va hiéu qua. P€ lam dugc diéu nay, cin chi
¥ mot s6 bién phdp nhu sau:

- St dung hi€u qua cdc phuong tién thong tin
dai chiing § dia phuong d€ tuyén truyén cic chinh
sdch phdp luat, nhitng quy dinh ctia Bo, ban nganh
vé PTTNLV.

- T8 chiic dai dién NLD va NSDLP phii phéi
hgp v6i nhau tham gia cong tac tuyén truyén, phd
bién, huéng din cdc DN khéc thuc hien PTTNLYV.

- Ting cudng cong tac thanh tra, ki€ém tra, xi¥ 1y
nghiém nhitng DN ¢4 tinh vi pham thuc hién quy
ché& dan chii co s& néi chung va PTTNLYV noi riéng.

Tém lai, viéc duy tri t6t PTTNLV sé tdc dong
tich cuwc dé€n moi mit hoat dong ctia DN, tir chat
lugng san phim, ning suit lao dong, giip NLP
yén tAm lam viéc, gdn b6 v6i DN, 1a gidi phdp tot
nhat nhim thdo g& nhitng xung dot trong quan hé
lao dong, trdnh nhitng hiu qua vé tranh chip lao
dong va dinh cong, don thu khi€u kién trong DN,
qua d6 ning cao tinh thin lao dong cdng hié€n clia
NLD, thic diy sin xudt ngay cang phat trién,
cuing hop tic vi 1gi ich chung, gép phan xay dung
m&i quan hé hai hoa 6n dinh va phét trién tai DN,
phét huy dugc vai tro clia td chitc dai dién NLD 1a
co quan dai dién, chim lo, bio vé quyén va 1gi ich
hgp phép, chinh ddng cia NLD &
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ABSTRACT:

Based on the 2012 Labor Code, the 2019 Labor Code's provisions have improved the
institution of workplace dialogue, and have strengthened the legal foundation to make it
easire for stakeholders to implement workplace dialogue. This paper points out some
unreasonable provisions which reduce the effectiveness of workplace dialogue at enterprises
located in Hanoi city.
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