TAP CHi CONG THUONG

MOT SO PIEM TUONG PONG
VA KHAC BIET CO BAN GIUA PHAP LUAT
HQP PONG CUA VIET NAM VA TRUNG QUOC

® HUYNH VAN CHU

TOMTAT:

B0 luat Dan sy (BLDS) clia Trung Qudc da thdng qua ngay 28 thdng 5 nim 2020, tai ky hop thi
ba Pai hoi Pai biéu nhan dan toan qudc Trung Qudc Ian thit 13 va ky hop thit ba cla f]y ban Toan
qudc Hoi nghi Hiép thuong chinh tri nhan dan Trung Qudc Ian thit 13. Bd luit nay c6 8 phin va
1.260 diéu, gdm: (1) Céc quy dinh co ban, (2) Quyén tai sin, (3) Hop ddng, (4) Quyén nhan thén,
(5) Hon nhan va gia dinh, (6) Quyén thira k& va (7) Quyén sd hitu tri tué; va (8) Cic phu luc va c6
hiéu Iuc tir ngay 1 thang 1 ndm 2021. BLDS nay thay th& va bdi b c4dc nguyén tic chung va cic
quy dinh chung ctia Luat Dan su Trung Qudc, Luat Tai sin, Luat Hop dong, Luat Bio lanh, Luat
Hon nhan, Luat Thira k& va Luat Triach nhiém vé hanh vi vi pham s& hitu tri tué cta Trung
Qudc.BLDS nay danh hin mot phin dé quy dinh vé Hgp ddng nhiim 4p dung chung va trén moi
linh virc ddi song x4 hoi clia nu6c Cong hoa nhan dan Trung Hoa. Trong pham vi bai viét nay, tic
gia khdi lugc nhitng nét chinh y&u quy dinh vé hgp ddng trong Bo luat Dan sy Trung Qudc va budc
dau so sanh v&i ch€ dinh hgp dong theo phéap luat Viét Nam, tir d6 c6 ggi ¥ mang tinh c4 nhan vé
huéng hoan thién ché dinh hgp dong theo phép luit cia Viét Nam.

Tu khéa: hoan thién ché& dinh hgp dong, phap luat hgp dong Trung Qudc, phép luat Viet Nam.

1. Noi dung ctia ch& dinh hgp dong theo Luat
ctia Trung Quéc

1.1. Khdi qudt chung

Ché€ dinh hop déng dugc quy dinh tai Phan III
ctia BLDS 2020 c6 tdng cong 29 chuong, dudc chia
thanh 3 phan, gdbm: Céc quy dinh chung (Chuong 1
dén chuong 8; tr di€u 463 dé&n diéu 594), Hgp dong
dién hinh (Chuong 9 d&n chuong 27; tir diéu 595
dén dic¢u 978) va Hgp dong ban phan (tir chuong 28
dén chuong 29; tir diéu 979 dén didu 988).

1.2. Cdc quy dinh chung

Cic quy dinh chung quy dinh vé céc quan hé
phdp luat dan sy phat sinh tir hdp dong va xdc dinh
Hgp ddng 1a sy thda thuan vé viéc thiét 1ap, sira dbi
hodc cham dit quan hé tai phdn dan sy giita nhitng
ngudi theo Luat Dan su (D 464).

Luat ciing xdc dinh thda thuin vé viéc thiét 1ap
quan hé hdn nhan, nhin con nudi, gidm ho hodc cac
moi quan hé c4 nhan tuong tu s& dudc diéu chinh
bdi cdc quy dinh ctia phéap luat quy dinh vé cdc mdi
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quan h¢ cd nhan do6; trong trudng hgp khong ¢ cic
quy dinh nhu vay, cdc quy dinh ctia Luat nay c6 thé
dugc 4p dung vdi nhitng sira ddi phit hop tiy theo
ban chit clia cdc thda thuan d6. Viéc ky két, hidu
Iuc, hiéu suit, thay d6i, chAm dit, trach nhiém phap
1y do vi pham hgp ddng.

1.3. Hop dong dién hinh

Hop ddng dién hinh c6 néu 19 loai hgp ddng,
dugc liét ké nhu sau: (1) Hop ddng mua ban; (2)
Hgp dong cung cap dién, nudc, khi va nhiét; (3)
Hdp dong ting cho; (4) Hop dong cho vay; (5) Hop
ddng bdo ddm, gdm cdc quy dinh chung va trich
nhiém bio ddm; (6) Hop ddng cho thué; (7) Hop
ddng cho thué tai chinh; (8) Hop dong quén 1y; (9)
Hdp dong thau; (10) Hop ddng van tai, gdm c6 quy
dinh chung, hgp dong van tai hanh khach, hgp dong
van tdi hang hda, hgp ddng van tdi da phuong thifc;
(11) Hop ddng cong nghé, gdm c6 quy dinh chung,
hop ddng nghién citu phét trién cong nghé, hdp
ddng chuyén nhugng cong nghé va hop dong cap
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phép cong nghé, hgp ddng tw van cong nghé va hdp
ddng dich vu cdng nghé; (12) Hgp dong bio quan;
(13) Hop dong kho bii; (14) Hop dong Gy thac; (15)
Hop ddng dich vu tai sin; (16) Hop dong luu ky
chitng khodn; (17) Hdp déng moi gi6i; (18) Hop
ddng doi tac; (19) Hop ddng chuin.

1.4. Hgp dong bdn phdn (Quasi-Contracts)

Phin nay budc dau ghi nhan nhitng quy dinh
chung vé& hanh vi khong c6 quyén han (gestio
negotiorum) va lam giau bat chinh. Cu thé:

Hanh vi khong ¢6 quyén han: (tir diéu 979 d&n
diéu 984)

Trong trudng hgp modt ngudi khong c¢6 nghia vu
theo lut dinh cling nhu hgp dong déng vai trd 1a
ngudi gidm ho dé€ quan ly viéc clia ngudi khic
nhiim tranh cho ngudi d6 bi thiét hai vé quyén 1di,
thi ngudi d6 c6 thé yéu cAu ngudi thy hudng bdi
hoan cdc chi phi cin thi€t phdt sinh tir viéc do.
Trong trudng hdp ngudi gidm ho bi thiét hai khi
quén 1y cdng viéc cla ngudi khic, c6 thé yéu cau
ngudi thu hudng bodi thudng thich ding. Viéc quan
ly cong viéc clia ngudi khac trdi véi y mudn thuc sy
clia ngudi thu hudng, ngudi gidm hd khong c6
quyén dudc hudng trong khoén trén, trir khi ¥ chi
thuc sy cia ngudi thu hudng 1a vi pham phép luét
hoic chong lai trat ty cong cdng hoic dao difc tot.

Mot ngudi gidm sat s& quan 1y cong viéc cla
ngudi khic vi 1di ich t6t nhit cda ngudi thu hudng.
Trudng hgp dinh chi quan 1y dit ngudi thy hudng
vao th€ bat 1¢i thi viéc quin 1y khong dugc dinh chi
ma khong c6 1y do chinh déng.

Trong trudng hgp ngudi gidm hd quén 1y cong
viéc cua ngudi khac, ngudi d6 phai thong bido ngay
cho ngudi thu hudng néu ngudi d6 c6 thé lam nhu
vay. Trong trudng hop van d& khdng cin quéan 1y
khdn cap, ngudi gidm sat s& chd chi thi cia ngudi
thu hudng.

Khi chAm dit viéc quan 1y, ngudi trong coi phai
bédo cdo viéc quan ly cong viéc cho ngudi thu hudng.
Tai san do ngudi trong coi quan 1y cdng viéc thu dugc
phai dugc giao ndp kip thoi cho ngusi thy hudng.

Khi viéc quén ly cong viéc cua ngudi khac do
ngudi gidm hod sau d6 dugc ngudi thu hudng phé
chuén, thi cic quy dinh vé hgp ddng Uy thic sé&
dugc ap dung cho viéc quan 1y ké tir khi bit dau
quan 1y, trir khi ngudi gidm sat ¢ y dinh khac.

Lam giau bdt chinh (diéu 985 dén dieu 988)

Trudng hgp mdt ngudi 1am giau bat chinh ma
khong c6 cén ctt phdp ludt thi ngudi bi thiét hai c6
quyén yéu ciu ngudi 1am gidu trd lai hoa 10i, trir

trudng hgp sau day:

(1) khodn thanh todn dugc thuc hién d€ thuc
hién mdt nghia vu dao dic;

(2) thanh todn dudc thuc hién dé dap tng mot
nghia vu chua d€n han; hoic 1a

(3) viéc thanh todn dudc thuc hién theo nghia vu
khi bi€t ring khong c6 nghia vu phdi tra.

Trudng hop ngudi lam giau khong bi€t hoic
khong nén biét thi viéc lam giau d6 12 khong 6 cin
cit phdp luat va néu viéc lam giau khong con thi
ngudi d6 khdng c6 nghia vu trd lai hoa 1gi da nhan.

Trudng hop ngudi duge 1am giau bi€t hoic 18 ra
phai bi&t viéc lam giau la khong c6 cin ctt phip
luat thi ngudi bi thiét hai c6 quyén yéu cau ngudi
dugc 1am gidu trd lai s6 hoa Igi di nhin va bdi
thudng thiét hai theo quy dinh cia phap luit.

Trong trudng hgp mdt ngudi lam gidu da chuyén
giao mot cach vo c§ Igi ich nhan dugc cho ngudi tha
ba, thi ngudi bi thiét hai c6 thé yéu ciu ngudi thit ba
thuc hién nghia vu tra lai 1gi ich d6 trong pham vi
tuong Gng.

Hoc vién di chon ra mot s6 diém dang chu y
nhu sau:

2. Gia tri phap 1y ctia hgp ddng va luat diéu
chinh

Hgp dong hinh thanh theo quy dinh clia phap
luit dugc phap luatbdo vé.

Hgp dong dugc hinh thanh theo quy dinh clia
phdp luat chi ¢6 gid tri phdp 1y rang budc ddi véi
céc bén trong hdp ddng, trir trudng hop phap luat c6
quy dinh khéc.

Trong trudng hdp cdc bén c6 tranh chip vé cich
hi€u diéu khoan hdp ddng, ¥ nghia cta diéu khoan
tranh chap s& dudc xac dinh theo quy dinh tai khodn
diu tién Diéu 142 ctia B luatnay.

Trong trudng hop hgp dong dugc lap bing hai
hoidc nhiéu ngdn ngit dudc thda thuin 1a c6 gid tri
nhu nhau thi céc tf va cau dudc st dung trong mdi
van ban dugc coi 1a ¢6 cuing ¥ nghia. Trudng hgp
céc tir va cau dudc st dung trong mdi vin bin
khong nhit quan, viéc gidi thich chiing s& dugc thuc
hién phit hgp véi cic di€u khodn lién quan, ban
chit va muc dich clia hgp dong, nguyén tic thién
chi va nhitng diéu tuong tu.

D3&i véi mot hop dong khong dude quy dinh 16
rang trong Bo luat ndy hoic cic luatkhic, cic Piéu
khoan Chung ctia b luit nay s€ dugc ap dung va
céc diéu khodn dugc cung cap trong bo luat nay va
céc luat khic vé hgp ddng tuong tu nhat vdi lién hé
da néi c6 thé dugc 4p dung tuong tng.
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Luat phdp cia Cong hoa Nhan dan Trung Hoa
s& 4p dung cho cic hgp ddng lién doanh c6 phin
Trung - nudc ngoai, hdp ddng lién doanh hgp ddng
Trung - nuSc ngoai hodc hgp dong hgp tic Trung -
nudc ngoai trong viéc thim do va khai thac tai
nguyén thién nhién dugc thuc hién trong linh thd
cta Cong hoa Nhan dan Trung Hoa.

D6i v6i quan hé chi nd - con ng khong phat sinh
tir hdp ddng thi 4p dung quy dinh ctia phap luat lién
quan dén quan hé dé; trong trudng hop khdng cé
cac quy dinh d6, cidc quy dinh c6 li€én quan trong
cic Piéu khodn Chung ciia luit ndy s& dudc 4p
dung, trr khi ching khong dudc dp dung dua trén
ban chat cia mdi quan hé chii ng - con ngd.

3. Giao két, thoi di€ém va dia diém hi¢u lyc
ciia hgp dong

3.1. Giao két

Céac bén c6 thé giao két hgp ddng bing vin ban,
biang miéng hoic biing c4c hinh thic khic. Vin ban
dé cap d&n bat ky hinh thifc nio thé hién nodi dung,
trong d6 c6 kha nang dudc trinh bay dudi dang hitu
hinh, ching han nhu thda thun bing vin ban, thu,
dién tin, telex hodc fax.

Mot thong diép dit liéu dudi bt ky hinh thic
nao, chaemg han nhu trao d6i dit liéu dién tir va e-
mail, hién thi noi dung trong dé c¢6é kha ning dudc
trinh bay dudi dang hitu hinh va c6 thé truy cap dé
tham kh3o va st dung bat k¥ lic nao sé dugc coi 1a
vin ban.

Noi dung clia hgp dong do cdc bén thda thuin
va thudng bao gdbm céc diéu khodn sau:

(1) tén hodc chi dinh va ndi cu tri cda mdi bén;
(2) dd vat; (3) s6 luong; (4) chi't lugng; (5) gid ca
hoic thil lao; (6) khodng thdi gian, dia diém va
cach thic thyc hién; (7) ng khong tra dugc; va (8)
gidi quyét tranh chip. Ngoai ra, cdc bén c6 thé
giao k&t hgp dong dura trén cdc loai hgp dong mau
khédc nhau.

Céac bén c6 thé giao két hgp dong bing cach dua
ra d& nghi va su chip nhin hoic cic phuong tién
khéc. P& nghi la sy thé hién y dinh ky k&t hgp dong
v6i ngudi khic va viéc thé hién y dinh phdi tuin
theo cac diéu kién sau:

(1) ndi dung phai cu thé va ro rang; va

(2) trong d6 chi rd ring bén chao hang phai bi
rang budc bdi sy bay td y dinh ciia minh khi dugc
ngudi dugc chao hang chap nhan.

3.2. Thoi diém cé hi¢u luc ctia hop dong

Trudng hop céc bén giao két hgp dong dudi hinh
thitc thda thuin bing vin ban thi hgp dong dugc
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hinh thanh vao thsi di€m cac bén ciing ky tén, déng
d&u hoic diém chi vao ban ghi nhé. Hop dong dugc
hinh thanh tai thdi diém chap nhan trudc khi ky,
déng dau, diém chi ma mot trong cic bén da thuc
hién xong nghia vu chinh va bén kia da chap nhan.

Trudng hop hop dong phai dugc giao két bing
vin ban theo quy dinh ctia phép luat, quy dinh hanh
chinh hoéc do cdc bén thda thuin va cdc bén khong
giao k&t hgp dong bing vin ban, néu mot trong cic
bén da thuc hién xong nghia vu chinh va bén kia da
chdp nhan. Viéc thuc hién, hop ddng dugc hinh
thanh tai thdi di€m dugc chap nhan.

Trong trudng hdp cdc bén giao két hdp dong
dudi hinh thice thu, thong di€p dit li¢u hodc tuong
tu va thu x4c nhan dugc yéu cau phai dugc ky két,
thi hop ddng dudc hinh thanh khi thu xdc nhan
dudc ky két.

Trudng hgp thong tin vé hang héa hodc dich vu
dugc mot bén cong bd qua mang thong tin, ching
han nhu internet, phit hdp véi cdc diéu kién chao
hang, trir trudng hgp cac bén cé thda thuén khac, thi
hop ddng dugc hinh thanh tai thdi diém bén kia lva
chon s&n phdm hodc dich vu d6 va gt don dithang
thanh cong.

3.3. Pia diém chdp nhdn cé hiéu luc ciia
hop dong

Pia di€ém chip nhin c6 hiéu luc ciia hgp ddng 1a
ndi hgp dong duge hinh thanh.

Trudng hgp hop ddng dugc giao két dudi dang
thong diép dit liéu, trir trudng hgp céc bén c6 thda
thuan khéc thi dia di€m kinh doanh chinh ctia bén
nhan 1 noi hinh thinh hgp dbng; trong trudng hop
khong c6 dia di€ém kinh doanh chinh thi chd & ciia
bén nhan 12 ndi hinh thanh hgp dong.

Trudng hdp cdc bén giao két hgp dong dudi
hinh thitc bién ban ghi nhé hgp dong, trir trudng
hdp c6 théa thudn khdc, thi noi giao k&t hgp dong
cudi ciing, ddnh ddu hoic di€m chi 1a noi hinh

thanh hdp dong.
4. Thyc hi¢n hgp dong

4.1. Nguyén tdc thuc hié¢n

Céc bén phai thyc hién diy dl c4dc nghia vu clia
minh theo hgp ddng.

C4c bén phdi tuan thi nguyén tic thién chi va
thuc hién cdc nghia vu nhu glri thdong béo, hd trg va
gitt bi mat phit hgp vé6i ban chat va muc dich cta
hgp dong va qua trinh giao dich.

Trudng hop céc bén chura thong nhit vé cdc nodi
dung nhu chat lugng, gid ca, thil lao, dia diém thuc
hién va cdc ndi dung tuong tu hodc thdéa thuin
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khong rd rang thi sau khi hop dong c6 hiéu luc, cdc
bén c6 thé thda thuan bd sung; trudng hop cic bén
khong dat dugc thda thuin bd sung thi ndi dung d6
s& dudc xdc dinh theo cic diéu khodn c6 lién quan
ctia hgp ddng hoic quy trinh x¥ 1y.

4.2. Gidi thich hop dong

Trong trudng hop thda thuin giita cdc bén vé
ndi dung hgp ddng clia ho khong rd rang va khong
thé x4c dinh dugc ndi dung d6 theo quy dinh thi 4p
dung cédc quy dinh sau:

(1) Khi c4c yéu ciu chit lugng khong duge quy
dinh 16 rang, hgp dong sé& dugc thuc hién theo tiéu
chuin qudc gia bit budc hoic tiéu chuin quoc gia
khuyé&n nghi néu khong c¢6 tiéu chuin quéc gia bit
budc, hoic tiéu chuin ctia nganh khi khong c6 tiéu
chudn quéc gia bit budc tiéu chuidn qubc gia
khuyén nghi. Trong trudng hgp khdng cé bat ky
tiéu chuin qudc gia hoic tiéu chuin cong nghiép
ndo, hgp dong s& dugc thuc hién theo tiéu chuin
chung hodc tiéu chuén cu thé phu hgp v6i muyc dich
ctia hgp dong.

(2) Trong trudng hgp gia cd hodc thu lao khong
dugc quy dinh rd rang, hgp ddng sé& dudc thyc hién
theo gid thi trudng tai noi thyc hién tai thdi diém
hgp ddng dugc giao két. Trudng hop 4p dung mic
gia do chinh phd an dinh hoidc do chinh phii huéng
din theo quy dinh ctia phdp luit thi hgp dong sé
dudc thuc hién theo miic gia do.

(3) Khong quy dinh rd dia diém thuc hién thi hgp
ddng dugc thuc hién tai dia diém ctia bén nhan tién
ndi thanh todn tién ho#c noi giao bat dong sin tai
ndi c6 bat dong san. P&i v6i cdc van dé khic, hop
ddng dugc thuc hién tai ndi c6 bén thuc hién nghia
vu.

(4) Trong trudng hgp thdi han thyc hién khong
duge quy dinh ré rang, con ng c6 thé thuc hién
nghia vu clia minh bat cif ltic nao va chli ng c6 thé
yéu cau con nd thuc hién bt ctt lic ndo, véi didu
kién phai cho con ng thdi gian cAn thiét d€ chuin bi.

(5) Khi phuong thic thuc hién khong duge quy
dinh 16 rang, hgp ddng sé dugc thuc hién theo cach
thitc ¢6 1gi cho viéc thuc hién muc dich cta hgp
dong.

(6) Trudng hop khong quy dinh 16 viéc phan bd
chi phi thuc hién thi bén thuc hién nghia vu phéi
chiu; trong trudng hgp chi phi thuc hién ting 1én do
1y do ctia chi ng thi chli ng phai chiu phan chi phi
ting thém do.

5. Cham diit hgp dong

Cic bén c6 thé thda thuin vé nguyén nhin

chim ddt hgp dong clia mot trong hai bén. Khi
nguyén nhin xay ra, bén c6 quyén chim dit hgp
dong.

Ngoai ra, trong bat k¥ trudng hgp nao sau day,
hgp ddng c6 thé bi gidi thé don phuong ngay ca khi
céc bén khong c6 thda thudn nhu vay:

(1) Khong thé dat duge muc dich ctia hgp dong
do nguyén nhan batkha khang.

(2) BAt ky bén nao ciing tuyén bd rd rang hoic
thong qua hanh vi ctia minh ring bén d6 s& khong
thuc hién cdc khodn ng chinh clia minh truéc khi
k&t thidc thdi han thuc hién.

(3) Batky bén ndo cham tré trong viéc thuc hién
cdc khoan ng chinh ctia minh va khong thuc hién
ding nhu vay trong mot khodng thdi gian hgp 1y sau
khi dugc thac giuc.

(4) Bat ky bén nao tri hodn viéc thuc hién cdc
khodn ng clia minh, hoic c6 cdc vi pham khic din
dén viéc khong thé dat dugc muc dich cla hop
dong.

(5) Céc trudng hgp khic do phép luat quy dinh.

6. Trach nhiém phap 1y va théa thuan do vi
pham hgp dong

Trudng hgp mot bén khong thuc hién nghia vu
theo hgp dong hoic viéc thyc hién khong ding véi
thda thuin thi bén d6 phai chiu trach nhiém phép ly
nhu ti€p tuc thyc hién nghia vu, thyc hién c4c bién
phap khic phuc hau qua hoic bdi thudng thiét hai.

Trong trudng hgp mot bén thé hién 16 rang hodc
chi 16 bing hanh dong clia minh ring anh ta s&
khong thuc hién nghia vu hdp dong clia minh, thi
bén kia c6 thé yéu cAu bén cii phai chiu trich
nhiém mic dinh trude khi hét thdi han thuc hién.

Trong trudng hgp mdt bén khong trd gia, thu
lao, tién thué, tién 13i hoic khdng thuc hién nghia
vu tién t& khac, thi bén kia cé thé yéu cau thanh
todn hodc thyc hi€én nghia vu do6.

Trong trudng hgp mot bén khong thuc hién
nghia vu phi tién t& hoic viéc thuc hién clia anh ta
khong phit hgp véi thda thuan, bén kia c6 thé yéu
cAu thuc hién nghia vu d6, trir khi:

(1) Viéc thyc hién la khong thé thuc hién dugc
hodc khong thuc hién dugc;

(2) Boi tugng ctia nghia vu khong phit hop véi
viéc thuc hién bit budc hoic chi phi cho viéc thuc
hién qua cao; hodcla

(3) Chii ng khong yéu cau thuc hién trong mot
khoang thdi gian hgp 1y.

Trudng hgp mot trong céc tinh huéng quy dinh
tai khodn trén khong dat dugc muc dich ctia hgp
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ddng thi tda 4n nhan dan hoic t8 chic trong tai cé
thé chdm dit quan hé hop dong vé quyén va nghia
vu theo yé&u ciu ctia mot bén, nhung nghia vu vin
phai dugc sinh ra ma khong bi anh hudng.

Trudng hgp mdt bén khong thyc hi€n nghia vu
cta minh hogc viéc thyc hién ctia ho khong phu
hgp véi thda thuan, n€u nghia vu khong dudc thuc
thi theo ban chit clia nghia vu, thi bén kia c6 thé
yéu cAu bén d6 chiu chi phi thay thé.

Trong trudng hdp viéc thuc hién khdong theo
théa thuin thi trach nhiém miac nhién phai chiu
theo hdp ddng giita cic bén. Trong truding hop trach
nhiém mdc dinh khong dugc quy dinh hoidc khong
dugc quy dinh 18 rang trong hgp dong va néu khong
thé xdc dinh dudc trach nhiém theo quy dinh tai
Piéu 510 ctia Bo ludt nay, thi bén bi vi pham c6 thé
tlly theo ban chit clia ddi tugng va theo quy dinh
clia phap luat. Mtc do ton that, yéu cau bén kia
chiu trdch nhiém mac dinh mot cadch hgp 1y nhu stra
chita, Iam lai, thay th€, tra lai 6 vat, gidm gi4 hoic
thti lao va nhitng thi tuong tu.

Trudng hdp mot bén khong thuc hién nghia vu
theo hop dong hoic viéc thyc hién khong ding véi
thda thun thi phdi bdi thudng néu sau khi da thuc
hién nghia vu hodc da thuc hién c4c bién phap khic
phuc hu qua ma bén kia van bi thiét hai.

Trudng hdp mot bén khong thuc hi€én nghia vu
theo hgp ddng hoic viéc thyc hién khong ding vdi
thda thuan din dé&n bén kia bi thiét hai thi s6 tién
bdi thudng tudng dudng véi tdn thi't do vi pham hop
ddng gy ra, bao gdbm c4 1¢i ich mong dgi. Néu hop
ddng da dugc thuc hién, ngoai trir n6 sé khdng vugt
qué ton that c6 thé gy ra do vi pham ma bén vi
pham phai ganh chiu hodc dang 1€ phai ganh chiu
tai thdi di€m giao k&t hgp dong.

Céc bén c6 thé thda thuan riang, theo mic dinh
cta mot bén, mot sd tién boi thuong thiét hai dudc
thanh ly s€ dugc thanh todn cho bén kia tuy theo
tinh huéng ctia hanh vi vi pham, hoic cdc bén c6
thé théa thuan vé phucng phap tinh todn bdi thudng
thiét hai phat sinh khoi vi pham.

Trudng hgp thiét hai da thanh 1y theo thda thuan
thdp hon mifc thiét hai gAy ra thi Toa 4n nhan dan
hoiic t8 chifc trong tai c6 thé ting mitc bdi thudng
theo yéu cau ctia mot bén. Trudng hop thiét hai
dudgc thanh 1y theo thda thudn cao hon miic thiét hai
gy ra thi Toa 4n nhan dan hoic t8 chiic trong tai c6
thé gidm nhe theo yéu ciu clia mot bén.

Trudng hop cdc bén thda thuin vé viéc thanh 1y
bdi thudng thiét hai do chAm thyc hién thi bén vi
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pham ti€p tuc thyc hién nghia vu sau khi da thanh
to4n xong s6 tién bdi thudng thiét hai.

Céc bén c6 thé thda thuin ring mot bén gii s&
tién nghiém tic cho bén kia d& bdo ddm yéu ciu
ctia minh. Hgp dong gt tién nghiém tdc c6 hiéu luc
sau khi giao tién thuc t€.

Miic tién tha bong do cic bén thda thuin, trir
trudng hgp khong vudt qua 20% gia tri clia doi
tugng cla hgp déng chinh, phin ndo vudt qué
khong c6 hiéu luc 1a tién tha. Trudng hdp so tién
thyc t& giao nhiéu hon hoic it hon s tién di thda
thudn thi s6 tién thuc t€ di thda thuin dudc coi la da
bi thay ddi.

Sau khi con ng da thyc hién nghia vu ctia minh,
s0 tién ki€m dugc s& dudc tinh nhu mot phan cia
gi4 c4 hoic dugc hoan lai. Trudng hdp bén nodp tién
khong thyc hién nghia vu cia minh hoic thyc hién
khong ding véi thda thuan din d&€n khong dat dugc
muc dich ctia hgp dong thi khong c6 quyén yéu cau
hoan trd khodn tién dd dit. Trudng hdp bén nhan
tién khong thyc hién nghia vu ctia minh hoic thyc
hién khong ding thda thuan din dén khong dat
duge muc dich ctia hgp dong thi bén kia phai hoan
trd gip do6i so tién da giao.

Trong trudng hop cdc bén dong ¥ vé ca thiét hai
dugc thanh Iy va s6 tién nghiém tdc, khi mdt bén v
ng, bén kia c6 thé lya chon ap dung diéu khoan vé
bdi thudng thiét hai da thanh 1y hoic diéu khodn vé
sO tién nghiém tic.

Trong trudng hdp s6 tién mong mudn khong di
dé bu ddp thiét hai do mot bén khong trd dudc ng
thi bén kia c6 thé yéu cAu bdi thudng thiét hai vugt
qu4 s6 tién mong mudn.

Trong trudng hgp con ng thuc hién nghia vu theo
thda thuidn ma chd ng tir chdi nhan viéc thuc hién
ma khdng c6 1y do chinh d4ng thi con ng c6 quyén
yéu cAu chii ng bdi thudng thém c4c chi phi khéc.

Con n¢ khong cin tra 1di trong thdi gian chii ng
cham chip nhan.

Trudng hgp mdt bén khdng thé thuc hién hop
ddng do nguyén nhan bat khi khdng thi dugc
mién toan bd hoic mdt phan trach nhiém theo tic
dong ciia trudng hdp bat khd khdng, trir trudng
hgp phdp luat c6 quy dinh khac. Bén khong thé
thuc hién hop dong do nguyén nhin bat khi
khing phai thong bio ngay cho bén kia bi€t dé
giadm thi€u thiét hai c6 thé giy ra cho bén kia va
phdi cung cip bing chiing vé viéc bat kha khing
trong mot khodng thsi gian hgp 1y.

Trudng hgp bt khd khéng xdy ra sau khi mot
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bén tri hoan thyc hién thi trach nhiém phép 1y cta
bén d6 s& khong dugc mién trir.

Sau khi mot bén v3 ng, bén kia s€ thuc hién cac
bién phap thich hgp dé ngin ngira ton that thém.
Trong trudng hop ton thit trim trong hon do khong
thuc hién cac bién phap thich hgp thi khong dugc
bdi thung cho phan tdn thit trAim trong hon.

Cic chi phi hgp 1y ma mot bén phai chiu dé
ngin ngira ton that trdm trong hon sé& do bén vi
pham chiu.

Trong trudng hgp céd hai bén khong tra dugc ng,
mdi bén s& chiu cac trdch nhiém tuong Gng.

Trong trudng hdp viéc mot bén v& ng giy ra tdn
that cho bén kia va 13i clia bén kia gép phin gy ra
ton that d6 thi mic bdi thudng cé thé duge gidm
nhe tuong Ung.

Bén nao vi pham hgp ddng do 1y do clia ngudi
thit ba thi khdng phai chiu trich nhiém phap 1y ddi
véi bén kia theo quy dinh clia phap luat. Tranh chip
gilra bén vi pham va ngudi thit ba duge xit 1y theo
quy dinh ctia phédp ludt hodc theo thda thuin cia ho.

Thai han khdéi kién hodc yéu cau trong tai doi
Vi tranh chap phit sinh tir hop ddng mua ban hang
héa qudc t& va hgp dong xuit nhap khdu cong nghé
12 4 ndm.

Nhu vay, trdch nhi€ém phdp 1y do vi pham hgp
ddng dugc quy dinh: Trudng hdp bén nio khong
thyc hién nghia vu theo hgp dong hodc khdng diing
vGi thda thuén thi bén d6 phai chiu trach nhiém do
vi pham hgp ddng nhu thuc hién lién tuc, thyc hién
céc bién phdp khic phuc hdu qué hoic bdi thudng
thiét hai. Céc thi€t hai hodc thi¢t hai dugc thanh 1y
da thda thuin.

Ngoai trach nhiém phap 1y do vi pham hgp ddng,
cdc bén ciing c6 thé thda thuan ring khi mot bén vi
pham hop dong thi phdi boi thudng cho bén kia mot
khoén tién bdi thudng thiét hai phit hop v6i mitc do
vi pham va ciing c6 thé thda thuan vé phuong phap
tinh mic thiét hai do vi pham hop dong.

Né&u miic bdi thudng thiét hai da thda thuin thap
hon mic thiét hai do vi pham hgp ddng thi toa 4n, to
chiic trong tai ¢6 thé ting mic bdi thung thiét hai
theo yéu ciu clia cdc bén; néu so tién bdi thudng
thiét hai dugc thanh 1y theo thda thuin cao hon qua
mtic so véi mic thiét hai thuc t€ pht sinh, thi tdoa 4n
hoic t8 chic trong tai ¢6 thé gidm mifc bdi thuding
d6 khi cdc bén yéu cau.

7. Ch& dinh hgp ddng theo phap luat Viét
Nam

Ché dinh hgp dong trong phap luat din sy dudc

quy dinh chd yé€u tai BO luat Dan sy 2015. Luat
Viét Nam ciing xdc dinh hgp ddng 1a sy thda thuin
giita cdc bén vé viéc xac lap, thay d6i hoic chAim
dit quyén, nghia vu dan sy (Piéu 385 Bo luat Dan
su2015).

7.1. V& hinh thiic giao két va thoi diém cé hi¢u
luc ciia hop dong

- Hop ddng c6 thé dudc giao két bing 15i néi,
bing hanh vi cu thé hoic bing vin bin. Pdi vdi
hdp ddng dugc giao két bing 13i néi, hgp ddng c6
hiéu luc tir thdi di€ém cdc bén da thda thuan vé ndi
dung clia hgp ddng, trir trudng hop cdc bén c6 thda
thudn khdc hodc luat lién quan c6 quy dinh khéc.
D3&i v6i hop ddng dudc giao két biing vin ban, hgp
ddng c6 hiéu luc tir thdi diém bén sau ciing ky vao
vin ban hay bing hinh thifc chdp nhan khic dudc
thé hién trén vin ban. Trong trudng hop hdp dong
dugc giao k&t bing 13i n6i va sau d6 dudc xac 1ap
biing vin ban thi hgp ddng c6 hiéu lyc tir thdi diém
cdc bén di thda thuan vé ndi dung clia hgp dong.
Ngoai ra, cling cin luu ¥ ring, modt s6 hop dong
dugc thé hién bing vin ban ma phap luit yéu cau
phai thuc hién cong chiing, ching thuc hodc ding
ky nhu hgp ddng chuyén nhugng dit, hgp ddng
chuyén nhugng dit va tai san gin lién v6i dit hay
hdp ddng ting cho bit ddng sin hoic ting cho mot
s6 dong san c6 ding ky quyén s hitu thi hop dong
chi c6 hiéu luc sau khi dd dudc cdng chiing, ching
thyc hoic ding ky theo quy dinh phép luat (Diéu
458 va Piéu 459 B luat Dan sy 2015; Piéu 167.3
Luat Pat dai 2013). Tuy nhién, trong trudng hgp
mdt bén hoic cdc bén da thuc hién dudc it nhat hai
phin ba phin nghia vu da théa thuin thi nhitng hgp
ddng khong tuan thii quy dinh vé hinh thifc nay vain
c6 thé c6 hiéu luc theo quyét dinh ctia toa 4n (Diéu
129.2 Bo luat Dan sy 2015).

- Mic dit BLDS 2015 thira nhan hgp dong duge
giao k&t biing hanh vi cu thé nhung lai khong dua ra
cd s xac dinh thdi diém c6 hiéu luc cda hop dong
dugc giao k&t theo hinh thiic nay. Khodn 1 Piéu
401 B luat Dan sy 2015 quy dinh hop ddng dugc
giao k&t hdp phap c6 hiéu luc k€ tir thai diém giao
k&t thém vao do, khoan 1 diéu 400 BLDS 2015 c6
néu thdi diém giao k&t hop ddng 1a thdi diém bén
dé nghi giao k&t nhan dugc chdp nhin giao két.
Nhu viy, cd s& d€ xdc dinh thdi diém c6 hiéu lyc
clia hdp ddng dudc giao k&t bing hanh vi 12 thai
diém bén nhan dugc dé nghi giao k&t hgp ddng
bing hanh vi dua ra hanh dong dong y v6i dé nghi
d6. Minh chiing trong hgp hgp ddng van chuyén

$6 24 - Thang 11/2022 85



TAP CHi CONG THUONG

hanh khdch c6 hiéu lyc k€ tir thoi diém hanh khdach
1én xe, tiic 12 chip nhan viéc st dung dich vu van
tai ciia don vi van tai do.

7.2. Vé cdc loai hop dong

Diéu 402 Bo luat Dan sy 2015 phan loai hgp
ddng thanh cic loai chii y€u: hgp dong song vu; hop
ddng don vu 1a hgp dong ma chi mot bén c6 nghia
vu; hgp dong chinh 13 hgp ddng ma hiéu luc khong
phu thudc vao hgp ddng phu; hgp ddng phu 1a hgp
ddng ma hiéu luc phu thudc vio hgp ddng chinh;
hgp dong vi 16i ich clia ngudi thit ba 1a hgp dong ma
cdc bén giao két hgp dong déu phai thyc hién nghia
vu va ngudi thit ba duge hudng 1gi ich tir viéc thuc
hién nghia vu d6; hdp ddng c6 dicu kién 12 hop dong
ma viéc thuc hién phu thudc vao viéc phat sinh, thay
d6i hodc chadm dit mot su kién nhat dinh.

Ngoai ra, BLDS 2015 cling nhu Luat Nha &
2014 va Luat Kinh doanh bio hiém ciing c6 néu 18
loai hgp dong thong dung nhu: (1) hgp dong mua
bdn nha &; (2) hgp dong thué nha &; (3) hdp dong
bio hiém; (4) hdp ddng mua ban tai sin; (5) hop
ddng trao d6i tai san; (6) hdp ddng ting cho tai sin;
(7) hgp ddng vay tai san; (8) hdp ddng thué tai sin;
(9) hdp ddng thué khoén tai sin; (10) hop dong
muon tai sin; (11) hgp dong vé quyén st dung dat;
(12) hop d6ng hop tic; (13) hop d6ng dich vu; (14)
hgp ddng van chuyén hanh khéch; (15) hop dong
van chuyén tai sin; (16) hdp dong gia cong; (17)
hgp dong gt giff tai san; (18) hop ddng ty quyén.

7.3. Vé nji dung cia hop dong

Phép luat Viét Nam cho phép cic bén tu thda
thuan ndi dung ctia hgp ddng (Khoan 1 Diéu 398 Bo
luat Dan sy 2015). Mot hgp dong sé c¢6 thé bao gom
mot sd diéu khoan (ndi dung) cd ban nhu sau: cht
thé ctia hgp ddng; ddi tugng ctia hgp dong; sd luong,
chit lugng; gid, phuong thiic thanh todn; thdi han,
dia diém, phuong thic thuc hién hdp dong; quyén,
nghia vu clia cac bén; trach nhiém do vi pham hgp
ddng; va phuong thiic gidi quyét tranh chip.

8. Mot so di€ém twong dong va khac biét co
ban giita phap luat hgp ddng cha Viét Nam va
Trung Quoc

8.1. Piém tuong dong

Tai mdi nudc, BO luat Dan su 12 ludt co ban, bao
trim nhitng nguyén tic cd ban clia hgp ddong dan sy
va hdp ddng thuong mai. Theo quy dinh, Viét Nam
va Trung Qudc déu ghi nhan nguyén tic ty do giao
két, nhung cling c6 dé cap dén su can thiép va han
ché clia ty do giao k&t, nhim ddm nguyén tic tv do
clia chii thé nay khong dugc xAm pham tdi tu do
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hoic 16i ich ctia chii thé khdc trong x3 hoi. Ca hai
déu ton tai trong luat thyc dinh nhitng quy dinh cu
thé vé giao k&t va chap nhan giao két ciing nhu cdc
quy dinh vé thdi gian, dia diém, noi dung, hinh thitc
hgp ddng, ddng thdi déu quy dinh nhitng nguyén
tdc thuc hién hdp ddng mdt cach cin ban, nhu: thuc
hién ding cam két, thuc hién ding s& lugng, chat
lugng, ching loai, thoi gian, thanh toén...; ghi nhan
viéc bdo vé quyén 1gi ctia bén thi ba.

Phép luat Viét Nam va phép luat Trung Qudc
déu c6 nhitng quy dinh giong nhau vé viéc thay d6i
va cham dit hgp dong ciling nhu viéc hity bd hgp
dong.

8.2. Diém khdc bigt

- Tai Viét Nam, trdch nhiém do vi pham hdp
ddng ngoai Bo luat Dan sy thi Luat thuong mai
cling c¢6 nhitng quy dinh c6 lién quan t6i trach
nhiém do vi pham hdp dong. Theo d6, van dé vi
pham hdp dong thuong mai chii yéu dp dung cic
quy dinh ctia Luat Thudng mai. Trong khi d6, do
Trung Qudc 4p dung BLDS thong nhét cho nén
trong vin dé trach nhiém do vi pham hop ddng du
12 hgp ddng dan sy hay hdp dong thuong mai ciing
déu do Luat Dan su quy dinh.

- Viét Nam da xay dung mo hinh Luat Dan sy -
Thuong mai tich rdi vé mit lap phdp con Trung
Qudc lai ban hanh BLDS thong nhit, xdy dung mo
hinh Luat Dan sy thuong mai hgp nhat.

9. Mot s dé xuat

Viét Nam va Trung Qudc trén phuong dién phap
luat hop ddng c6 rat nhiéu nhitng diém chung tir
quan niém vé hgp ddng, cach thifc xac 1ap, quy dinh
vé thuc hién, thay ddi va cham dit hiéu luc cta hop
ddng vi hé thong phap luat cia mdi nuSc déu chiu
anh hudng ctia hé thong phap luat chau Au luc dia,
c6 su tuong dong vé chinh tri, kinh t&, vin hoa.

Tuy nhién, do Trung Quéc chuyén sang kinh t&
thi trudng trude Viét Nam mot khodng thdi gian kha
lau, nén cic quan hé vé kinh t&€ ciing c6 nhitng bi€u
hién kh4c nén din dén phép luit hai nudc c6 su
thay d6i 16n, din d&n ché& dinh phép luat hgp dong
gitra hai nudc c6 sy khic nhau trong viéc phan dinh
vé hop dong thuong mai va hdp dong dan su. Tham
khéo ché& dinh hgp ddng trong luat Trung Qudc, tic
gi4 ciing dua ra khuyé&n nghi vé viéc chiing ta dén
mot giai doan phat trién cao hon ciing cin tham
kh4o ban hiainh BLDS theo huéng thdng nhat diéu
chinh tit c4 cdc hgp dong phét sinh trong ddi sdng
x4 hoi va khong nén phan dinh hgp dong thanh hgp
ddng dan sy va hgp dong thuong mai m
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ABSTRACT:

The Civil Code of China was approved on May 28, 2020 at the third session of the 13th National
People's Congress of China and the third session of the National Committee of the 13th Chinese
People's Political Consultative Conference. This Civil Code has 8 parts and 1,260 articles, including: (1)
Basic provisions, (2) Property rights, (3) Contracts, (4) Rights identity, (5) Marriage and family, (6)
Inheritance and (7) Intellectual property rights; and (8) The Annexes. It took effect on January 1,
2021.This Civil Code supersedes the general principles and general provisions of the previous Civil
Code, Law on Properties, Law on Contracts, Law on Guarantee, Law on Marriage, Law on Inheritance
and the Law on Liability for Intellectual Property Infringement of China. This Civil Code consists
provisions on general contracts which are used in all areas in China. This paper summarizes the main
features of the provisions on contracts in the Civil Code of China and initially compares them with the
contract institution under Vietnamese law. Based on the paper’s findings, some suggestions are made to
complete the contract institution of Vietnamese law.

Keywords: completing contract regulations, the Law on Contracts of China, Vietnamese law.
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