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MOT SO VUGNG MAC
VA GIAIPHAP VI GIAI QUYET TO CAO
TRONG THI HANH AN DAN SU

® TRAN VAN DUY

TOMTAT:

Bai vi€t nghién cifu nhitng vuéng mic vé gidi quyét t6 cdo (GQTC) trong thi hanh 4n dan sy
(THADS) theo quy dinh phap luat hién hanh va thuc tién 4p dung, trén co s§ d6 dé xuat cic gidi

phép trong GQTC vé THADS.

T khéa: gidi quyét td cdo, thi hanh 4n dan sy, Luat Thi hanh 4n dan su.

1. Vuéng mic vé gidi quyét to cdo trong thi
hanh an dan su theo quy dinh phap luit hién
hanh va ki&€n nghi gidi phap hoan thién

Niam 2018, Luat T6 cdo mdi ban hanh cling véi
cdc vin bdn huéng din thi hanh trong khi Luat
THADS 2008 dugc stta ddi, b6 sung nim 2014 va
céc vin ban huéng din thi hanh dugc ban hanh sau
nén da c6 mot s6 quy dinh phdp luat vé GQTC da
dugc stra d6i hodc quy dinh méi. Do d6, din dén c6
nhitng trudng hdp diéu chinh cling mot van dé
nhung lai quy dinh khdc nhau giita Luat TS cdo
2018 va Luat THADS 2014; hoic vé van dé dudgc
quy dinh mdi trong Luat TS cdo 2018 nhung Luat
THADS va cdc vin ban huéng din thi hanh chua
diéu chinh thi khi 4p dung vao trudng hdp vu viéc
THADS cu thé sé 4p dung nhu thé nao.

Thit nhdt, quy dinh khdc nhau giita Ludt T6 cdo
va Ludt THADS, cdc vin ban huéng dan thi hanh vé
GQTC.

V& thu 1y t6 cdo, thdi han thu 1y t8 cdo quy dinh
tai Piéu 24 Luat T8 cdo 1a 07 ngay lam viéc ké tir

ngay nhan dudc don, trudng hop dd diéu kién thu ly
thi ban hanh Quyét dinh thu 1y t6 cdo. Trudng hdp
phiic tap, cAn xdc minh, ki€m tra thi thdi han c6 thé
kéo dai nhung khong qua 10 ngay lam viéc. Trong
khi Diéu 16 Thong tu s6 02/2016/TT-BTP van cin
ct Luat T8 c40 2011 quy dinh thdi han thu 1y t8 cdo
12 10 ngay lam viéc k€ tir ngdy nhan dugc don t&
cdo din dén ling ting khi 4p dung.

Ve thdm quyén GQTC déi véi cdp phé ciia ngudi
ding ddu, Piéu 12 Luat T8 cdo 2018 quy dinh: “Td
cdo hanh vi vi pham phéap luat trong viéc thuc hién
nhiém vu, cong vu clia ngudi ditng diu, cAp phé
clia ngudi ditng ddu cd quan, t8 chitc do ngudi ditng
d4u cd quan, t& chifc cAp trén truc ti€p clia cd quan,
t6 chiic d6 gidi quyét” thi ngudi ditng diu cd quan
cAp trén truc ti€p c6 thim quyén GQTC.

Tuy nhién, theo quy dinh tai Piéu 157 Luat
THADS: “1. T6 c4o hanh vi vi pham phdp luat ma
ngudi bi t6 cdo thudce thim quyén quan 1y cda co
quan, t& chiic nao thi ngudi diing dau co quan, &
chiic d6 c6 trach nhiém gidi quyé&t” thi thim quyén
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GQTC ddi véi cAp phé lai thudc thim quyén cia
ngudi diing dau co quan quan 1y ngudi bi to cdo gidi
quyét. Viéc quy dinh khidc nhau vé thim quyén
GQTC doi v6i cip phé gitta Luat T6 cdo va Luat
THADS din dén sy hiéu va 4p dung phap luat
khong thong nhat trong Hé thong THADS.

Vé thoi han GOTC, Piéu 157 Luat THADS
2014 quy dinh thdi han GQTC 1a 60 ngay k€ tir
ngay thu 1y t6 cdo. Trong khi Piéu 30 Luat T8 cdo
2018 quy dinh thdi han GQTC la 30 ngay k€ tir
ngdy thu ly t6 cdo. Ngoai ra, trong thdi han
GQTC, Luat T8 cdo 2018 da quy dinh riéng thdi
han gidi quyét cho nhitng vu viéc td cdo phic tap
thi khong qud 60 ngay hoic vu viéc td cdo dic
biét phic tap thi khong quda 90 ngay. Theo do,
Diéu 3 Nghi dinh s6 31/2019/ND-CP di dwa ra cdc
tiéu chi vu viéc t6 cdo phifc tap va vu viéc td cdo
dic biét phitc tap d€ xdc dinh thdi han gidi quyét,
trong khi Luat THADS 2014 c6 quy dinh vé gia
han gidi quyé&t vu viéc t6 cdo phifc tap nhung
khong c6 tiéu chi x4dc dinh vu viéc t6 cdo phic
tap. Tuy nhién, ddy khong phai su khdac nhau thoi
han GQTC ma cin c6 sy nhan thifc quan diém vé
ap dung phdp luat la vu tién dp dung phdp luit
chuyé&n nganh.

Viéc phap ludt THADS khong quy dinh ti€u
chi vu viéc t& cdo phiic tap, dic biét phifc tap dé
xdc dinh thdi han GQTC sé& dan dén viéc 4p dung
tlly tién, mdi mot co quan THADS sé ty dua ra cic
tiéu chi khdc nhau va c¢6 nguy cd 4nh hudng dén
quyén, 1di ich hgp phép clia cong dan. Hon nia,
trong Luat THADS va Luat T8 cdo quy dinh vé
thdi han chua sit thuc tién, bdi 18, thuc t&€ qua
kh4o sit, nim tinh hinh & nhiéu dia phuong, nganh
thi hanh 4n, cho thdy c6 nhiéu vu viéc t& cdo c6
ndi dung phic tap, phdi xdc minh tai nhiéu co
quan, td chidc, don vi, nhiéu dia phuong, dé dé,
viéc GQTC theo diing thdi han quy dinh gip nhiéu
khé khin. Thiét nghi, cAn phai cé quy dinh cu thé
vé thdi han GQTC, dic biét ndi rong thdi han
GQTC d6i vé6i nhitng vu viéc td cdo phifc tap, lién
quan dé&n nhiéu cip, nganh ddm bio viéc GQTC
phu hdp hon véi thyc tién.
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Gidi phap: Ting cudng huéng din chi tiét thi
hanh phap luat chuyén nganh vé quy dinh tai Piéu
3 vé 4p dung phdp luit vé td cdo vd GQTC cda
Luat T6 cdo 2018: “I. Té cdo va GQTC dugc dp
dung theo quy dinh cua Ludt nay va quy dinh khdc
cua phdp ludt cé lién quan. Truong hop ludt khdc co
quy dinh vé 16" cdo va GQTC khdc vdi quy dinh ciia
Ludt nay thi dp dung quy dinh cia ludt dé” thi ap
dung Luat THADS.

Thit hai, quy dinh phdp ludt méi vé GQTC ma
phdp ludt vé THADS chua quy dinh hodc quy dinh
chua roé rang.

Vé tiép nhdn, xt 1y thong tin ¢6 ndi dung t6 cdo
(NDTC), Biéu 25 Luat T6 cdo 2018 quy dinh méi:
Vé viéc ti€p nhan va x{r Iy ddi véi cdc thdng tin
xdc dinh ¢6 NDTC. Theo d6, khong x{t Iy ddi véi
trudng hgp thong tin c6 NDTC nhung khong rd ho
tén, dia chi clia ngudi t& cdo hoic qua kiém tra,
xdc minh khong x4c dinh dugc ngudi t& cdo hodc
ngudi td cdo st dung ho tén clia ngudi khic dé &
céo hoic thong tin c6 NDTC dudc phdn dnh bing
don t6 cdo. Pong thdi, quy dinh méi vé viéc ti€p
nhén, thanh tra, ki€m tra phuc vu cong tic quin
ly, trudng hop thong tin ¢cé NDTC 16 rang vé
ngudi ¢6 hanh vi vi pham phdp luat, c6 tai liéu,
chitng cit cu thé vé hanh vi vi pham phép luit va
c6 co sd d€ tham tra, xdc minh. Pay c6 thé coi la
ti€p nhan, xtt Iy NDTC niic danh phuc vu cho cong
tic quan ly, diéu hanh. Tuy nhién, chua c¢6 quy
dinh huéng din vé trinh ty, thd tuc ti€p nhan, hinh
thac x& 1y va khi xt 1y, GQTC trong THADS thi
4p dung nhu th& nao.

Vé thu Iy 16 cdo, 1An du tién, Luat T cdo 2018
da dua ra cac diéu kién d€ thu 1y 8 cdo tai Piéu 29
trong khi Luat THADS va c4c vin bdn huéng din
thi hanh chua quy dinh vé van dé nay. Theo do,
ngudi c6 thim quyén GQTC thu ly t& cdo khi di 04
diéu kién vé hinh thic t6 cdo; chi thé t§ cdo bao
gdm ho tén, dia chi, ning lvc hanh vi dan sy; thim
quyén gidi quyé&t va NDTC. Vi cic diéu kién thu
ly 1d rang nay da gitp ngudi c6 thim quyén gidi
quyé€t thuan Idi hon trong viéc kiém tra, ra sodt dé
ban hanh Quy&t dinh thu Iy t& céo.
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Vé trinh tu, thii tuc GQTC, Quy dinh vé “trinh tu
GQTC” ¢6 thay d6i, Luat T6 cdo 2018 quy dinh
trinh tu gidi quyét td cdo chi bao gdm 4 budc!. Co
ban thay ddi & budc dau tién vé thu 1y t6 cdo va bd
quy dinh vé& “Cong khai k&t luain NDTC, quy&t dinh
Xt 1y hanh vi vi pham bi t6 cd0” theo huéng han
ché& trudng hop cong khai két ludin NDTC. Tuy
nhién, trong Thong tu' s6 02/2016/TT-BTP quy dinh
¢6 5 bude? 1a khdng phi hop.

Vé riit 16 cdo, hién nay, Luat TS cdo 2018 va
Nghi dinh s§ 31/2019/NP-CP c¢6 quy dinh nhiéu
trudng hdp cong dan rit t6 cdo trude khi cd quan ¢
thAm quyén ban hanh k&t luan NDTC, trong d6 c6
nhiéu trudng hop chua duge quy dinh trong phap
Luat THADS, ddng thdi ban hanh cdc bi€éu miu
vin ban dp dung trong trudng hdp nay. Piéu 17
Thong tr s& 02/2016/TT-BTP ¢6 quy dinh vé vin
dé nay nhung chua diy da.

Vé thoi diém rit té cdo, Khoan 1 Piéu 33 Luat
T8 céo quy dinh, ngudi t& cdo c6 quyén riit t& cdo
trudc khi ban hanh két luan GQTC. Tuy nhién,
Khoin 1 Piéu 17 Thong tu s& 02/2016/TT-BTP
khong quy dinh thdi diém rit t5 cdo din dén cich
hi€u c6 thé rit t6 cdo bat ky khi nao, khong thong
nhat véi quy dinh ctia Luat T6 cdo.

Vé tam dinh chi, dinh chi GQTC, qué trinh
GQTC, c6 vu viéc can phai doi két qua gidi quyét
clia cdc co quan, t§ chitc hitu quan hoic chd két qua
gidi quyét cdc vu viéc khéc c6 lién quan kéo dai,
vugt qué thdi han GQTC din dén vi pham trong khi
phap ludt chua c6 quy dinh loai trif thdi gian chg dgi
k&t qua gidi quyét cdc co quan nay nén ciAn tam
dinh chi GQTC. Hoic ¢6 nhitng vu viéc cong dan t&
c4o sau do6 lai rit t& cdo hodc ngudi bi t& cdo chét
ma NDTC lién quan truc ti€p d&€n ho nén khong thé
ddi thoai, 1am 16 can dinh chi GQTC. Quy dinh md&i
vé tam dinh chi, dinh chi gidi quyé&t clia Luat té cdo
2018 trong cic trudng hdp néu trén di phan nio
khic phuc dudc tinh trang néu trén nhung cong tic
thi hanh 4n c6 tinh dic thil, lién quan d&€n mot sd co
quan hitu quan nhit dinh nén cin c6 quy dinh riéng.

Gi4i phdp: Pdi véi cdc quy dinh méi vé GQTC
can dua vao Luat THADS, nhu: Tam dinh chi, dinh

chi gidi quyét t6 cdo, Tng cuc Thi hanh 4n dan sy
s& dé& xuat dua vao k& hoach stta ddi, b sung Luat
THADS. Trong thdi gian chua stta Luat THADS, dé
¢6 can cd phdp Iy 4p dung dac thi trong Iinh vuc
THADS, Bo Tu phdp sé& b3 sung vio Thong tu s&
02/2016/TT-BTP ngay 01/02/2020 dang dudc sira
ddi theo hudng quy dinh céc trudng hdp tam dinh
chi, dinh chi va thdi han ban hanh céc quyét dinh
tam dinh chi, dinh chi GQTC trong THADS.

D3i vé6i céc quy dinh méi vé GQTC mang tinh
huéng din thi hanh: Ti€p nhan, x{ ly thong tin c6
NDTC; thu Iy & cdo, diéu kién thu Iy t8 cdo; thim
quyén GQTC d6i v6i ngudi da nghi huu, da chuyén
cdng tdc hoidc giif chifc vu cao hon; cong khai két
luan t8 cdo; cdc trudng hop riit t& cdo, thdi diém rit
t6 cdo, Bo Tu phdp s& bo sung vao Thong tu sd
02/2016/TT-BTP ngay 01/02/2020 dang dudc sira
d6i. Trong thdi gian chua sita d6i Thong tu sO
02/2016/TT-BTP néu trén, 3¢ GQTC theo ding
quy dinh phdp luit, ching ta cAn 4p dung cic quy
dinh cta Luat T§ cdo 2018 va cac vin ban huéng
dén thi hanh.

2. Vuéng mic ap dung phap luat va giai phap
hoan thién quy dinh giai quy&t td cdo vé thi hanh
an dan su

Ve viéc gidi quyét don khi cong dan riit mot phan
NDTC, Diéu 34 Luat t§ cdo 2018 chi ¢6 quy dinh
dinh chi GQTC khi ngudi t& cdo rit toan bd to cdo
ma khong c6 quy dinh dinh chi mdt phan khi ngudi
t6 cdo rit mot phin & cdo. Nhu vay, phap luat TS
cdo no6i chung va phap ludt THADS néi ri€ng chua
¢6 quy dinh vé thd tuc, hinh thic gidi quyét trong
trudng hdp nay.

Luat T8 cdo 2018 m&i chi quy dinh dinh chi
GQTC khi ngudi t8 céo rit toan bo t6 cdo ma khdng
quy dinh dinh chi mot phin hay trinh ty, hinh thitc
x{t 1y th& nao khi ngudi t& cdo rit mot phan td céo.
Nhu vay, phdp lut t8 cdo néi chung va phdp luat
THADS néi riéng chua cé quy dinh vé thd tuc, hinh
thitc gidi quyét trong trudng cong din rit mdt phan
don t6 cdo.

Vé thdm quyén GQTC. Theo quy dinh phap luat
vé THADS, xét vé& thim quyén ban hanh thi hanh
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vi ban hanh quyé&t dinh, k&t luan 1a cta Thi truéng
nén thim quyén gidi quyét 1a ngudi ding diu co
quan quan 1y cip trén truc ti€p nhung xét vé hanh
vi ky quy&t dinh, k&t lun lai 1a hanh vi cta cip phé6
nén thim quyén gidi quyét phai 1a ngudi ditng dau
cd quan quan 1y cling cap.

Vé biéu mau GQTC trong THADS, hién nay, Hé
thong THADS dang 4p dung biéu miu quy dinh
theo Luat T& cdo 2018, Nghi dinh s6 31/2019/ND-
CP va Thong tu s6 01/2016/TT-BTP. Tuy nhién, hé
thong biéu miu GQTC néi chung chua dugc ban
hanh diy dd. Cu thé: Chua c6 cic miu phi€u
chuyén don, thong bao khong thu Iy GQTC tiép,...
din dén trinh ty, thi tuc, viin bidn ban hanh trong
cong tdc GQTC khong thdng nhat.

Pdng thdi, biéu miu GQTC vé THADS chua
dugc ban hanh cAn ban hanh riéng phit hop véi tinh
dic thu cia hoat dong THADS (hoat dong vira
mang tinh hanh chinh, vira mang tinh tuw phap). Hon
nifa, thyc t€ Téng cuc Thi hanh 4n dan sy da ti€p
nhan mot s6 don t6 cdo clia cong dan néu cic vin
ban ma cd quan THADS dia phudng dp dung trong
qud trinh gidi quyét don khi€u nai, t6 cdo khong
dugc quy dinh trong Thong tu s6 02/2016/TT-BTP
va Thong tr s& 01/2016/TT-BTP ngay 01/02/2016
ctia BO Tu phdp.

Vé mbu SO trong GQTC, Thong tu sO
01/2016/TT-BTP mé&i chi quy dinh miu s theo doi
s§ thu Iy GQTC trong THADS thudc thim quyén
nhung chua quy dinh miu s8 theo ddi don t& cdo
khong thudc thim quyén vi ngoai thu 1y don va

TAILIEU TRICH DAN:

GQTC thi hanh 4n thudc thim quyén thi cic co
quan THADS con phéi ti€p nhan va gidi quyé&t céc
don t& cdo khong thudc thim quyén, dong thai dé
theo ddi, tdng hop 6 liéu bao cdo theo quy dinh.

Giéi phdp: Lién quan dén cac vuéng mic phat
sinh trong thyc tién ma phdp luat chua quy dinh, tic
gi xin dua ra quan di€m c4 nhan dé gidi quyét tinh
huéng cu thé nhu sau:

Vé hinh thitc GQTC, trong trudng hdp cong dan
rit t& cdo khi co quan THADS chua xem xét, ban
hanh quyé&t dinh thu 1y 8 cdo, can gidi quyét bing
hinh thitc vin ban tra 15i vé& viéc cong dan da rit t&
cdo nén NDTC khong con, cd quan THADS khong
xem xét, gidi quyét d€ ho biét.

Vé viéc xit Iy don, khi cong dan ridt mot phan
NDTC, trong thdi gian chua c¢6 huéng din, 1ap bién
badn ghi nhan rit mot phain NDTC va ban hanh
Quyét dinh dinh chi mdt phan NDTC theo quy dinh
tai Piéu 17 Thong tu's6 02/2016/TT-BTP.

Vé biéu mau GQTC trong THADS, 4p dung biéu
mAiu GQTC theo quy dinh huéng din tai Nghi dinh
s6 31/2019/ND-CP. Trudng hop, ddi vdi cic bidu
miu chua ¢6 huéng din nhu Thong bdo khong thu
1y & céo thi c6 thé van dung bi€u miu gidi quyét
khi€&u nai.

Vé mdu SO theo doi t6 cdo khong thudc thdm
quyén. Theo quy dinh tai Thong tu s6 01/2016/TT-
BTP, ddi véi viéc theo di t& cdo khdng thudc thim
quyén ciing nén lap thanh mot S8 riéng v6i mot s6
cot muc don gidn: Ho tén, dia chi ngudi td céo,
ngudi bi t6 cdo, NDTC, két qua xtt 1y don,... B

"Thu 1y t6 cdo; 2. X4c minh NDTC; 3. K&t luAn NDTC; 4. Xt 1y k&t luAn NDTC clia ngudi GQTC.

2Tié€p nhan, xi 1y thong tin t& cdo; 2. Xdc minh NDTC; 3. K&t luAn NDTC:4. X{t 1y 8 cdo clia ngudi GQTC; 5.
Cong khai k&t luin NDTC, quyét dinh x{t 1y hanh vi vi pham bi t& cdo.
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ABSTRACT:

This paper analyzes the problems of denunciation settlement in civil judgment enforcement
according to current law provisions and practical enforcement. Based on the paper’s findings,
some solutions are proposed to enhance the effectiveness of denunciation settlement.
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