TAP CHi CONG THUONG

QUY PINH Vi
MIEN THUE THU NHAP CA NHAN
KHI TAI SAN CHUYEN NHUGNG
LA BAT PONG SAN DUY NHAT

® NGUYEN THI MAI TRANG

TOM TAT:

Thué& thu nhap c4 nhan 12 khodn tién thu€ ma ngudi c6 thu nhap phii trich ndp mot phan tién

luong hoic tir cdc ngudn thu khdc vao ngan siach nha nudc sau khi di tinh cic khodn dugc gidm trir.

Thué thu nhap cd nhan tir hoat dong chuyén nhugng bat dong sin 1a mot trong nhitng thu nhap
khodng thudng xuyén va thudc nhitng thu nhap phai chiu thué€ thu nhap c4 nhan. Tuy nhién, n€u nha
&, quyén st dung di't & va tai san gin lién vSi dat clia c4 nhan 13 nha &, dat & duy nhat thi c4 nhian
c6 thu nhap tir viéc chuyén nhudng bat dong sin sé thudc vao trudng hdp dugec mi&n thué thu nhap
cd nhan. Pay 1a mdt quy dinh ctia Luat vé quyén Igi ctia ¢4 nhan chuyén nhugng bat dong san 1a
duy nhét. Nhu vay, quyén Igi hdp phap nay cAn phai dugc phd bién rong rii tdi ngudi dan dé ngudi

dan hi€u va nim 16 quyén Igi ctia minh.

Tt khéa: thu€ thu nhap c4 nhan, chuyén nhugng bat dong san.

1. Thu€ thu nhap c4 nhan déi véi thu nhap tir
chuyé&n nhugng bat dong sin

Thué thu nhap cd nhan dudc hi€u 1a khodn tién
thu€ ma ngudi c¢6 thu nhdp phdi trich nop mot
phan tién luong hodc tif cdc ngudn thu khic vao
ngdn sach nha nudc sau khi da tinh cdc khoan
dugc gidm trir.

Theo quy dinh tai Piéu 2 Luat Thué thu nhip
cd nhan, d6i tugng nop thué thu nhip cd nhan la
cd nhan cu trd c6 thu nhap chiu thu€ phat sinh
trong va ngoai linh thd Viét Nam va cd nhin
khong cu trd ¢6 thu nhap chiu thué& ph4t sinh trong
lanh th§ VietNam.
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“2. C4 nhén cu trd 1a ngudi dap tng mot trong
céc diéu kién sau day:

a) C6 mit tai Viét Nam tir 183 ngay trd 1€n tinh
trong mot nim duong lich hodc tinh theo 12 thing
lién tuc k€ tir ngay diu tién c6 mit tai Viét Nam;

b) C6 ndi & thudng xuyén tai Viét Nam, bao
gdm c6 noi & ding ky thudng trd hodc c6 nha thué
d€ & tai Viét Nam theo hdp ddng thué c6 thdi han.

3. Ca nhan khong cu tri 1a ngudi khong dap tng
diéu kién quy dinh tai khodn 2 Diéunay.”

Thué thu nhap c4 nhan la mot loai thu€ truc
thu, dugc ddnh vao mdt s6 cd nhin c6 thu nhip
cao. Doi tugng ndp thué€ 1a cong dan Viét Nam &
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trong nudc hodc di céng tdc, lao dong & nudc
ngoai va cdc cd nhin khic dinh cu tai Viét Nam,
ngudi nudc ngoai lam viéc tai Viét Nam c6 thu
nhap cao. Cin cf tinh thu€ 12 thu nhap chiu thué&
va thu€ suit. Cdc khodn chiu thu€ thu nhip bao
gdm thu nhdp thudng xuyén va khong thudng
xuyén. Thu€ thu nhip cd nhdn tir hoat dong
chuyén nhugng bat dong san 1a mot trong nhitng
thu nhap khong thudng xuyén va thudc nhitng thu
nhap phdi chiu thu€ thu nhap cd nhan theo Khodn
5, biéu 3, Luat Thué thu nhap c4 nhan.

“Piéu 3. Thu nhap chiu thu&

Thu nhap chiu thué€ thu nhip cd nhan gdm cic
loai thu nhap sau day, trit thu nhap dugc mién thué
quy dinh tai Piéu 4 cta Luatnay:

4. Thu nhdp tir chuyén nhugng bat dong sin,
bao gdm:

a) Thu nhap tir chuyén nhugng quyén st dung
da'tva tii sdn gin lién véi dat;

b) Thu nhép tir chuyén nhugng quyén sd hitu
hodc st dung nha &;

¢) Thu nhap tif quyén nhugng quyén thué dat,
quyén thué mit nudc;

d) Cédc khoan thu nhip khdac nhan dugc tu
chuyén nhugng bat dong san dudi moi hinh thirc.”

2. Pugc mién thu€¢ thu nhip c4 nhan khi
chitng minh dugc bat dong san 1a duy nhat tai
thoi diém chuyén nhugng

Theo quy dinh tai Piéu 4 Luat Thué thu nhap
cd nhan, viéc chuyén nhugng ba't dong sdn dudc
mién thu€ thu nhap cd nhan néu thudc céc trudng
hop sau:

- Thu nhap tif chuyén nhugng bat dong sin
gifta vg vGi chdng; cha dé, me dé véi con dé; cha
nuoi, me nudi véi con nudi; cha ch6ng, me ch6ng
véi con dau; cha vg, me vg vdi con ré; ong ndi, ba
ndi v4i chdu ndi; 6ng ngoai, ba ngoai v4i chau
ngoai; anh, chi, em rudt véi nhau.

- Thu nhap tir chuyén nhugng nha &, quyén st
dung dit & va tii sdn gin lién véi di't & cla cd

nhan trong trudng hgp cd nhan chi c6 modt nha 4,
da't & duy nhat.
Nhu vy, n€u nha &, quyén st dung dit & va tai

san gin lién v4i dat clia cd nhan 13 nha &, dit &
duy nha't thi cd4 nhan c6 thu nhap tir viéc chuyén
nhudng bit dong sin sé thudc vao trudng hgp
dudc mién thu€ thu nhap cd nhan theo quy dinh tai
Khodn 2, Piéu 4 Luat Thu€ thu nhap cd nhan. Pay
12 mot quy dinh ctia Ludt vé quyén Idi ctia c4 nhan
chuyén nhugng bat dong san 1a duy nhat, tuy
nhién, quy dinh nay chwa dugc nhiéu ngudi hi€u
bi€t vi quan tAm, din d&€n mat quyén 1gi khi thuc
hién hoat dong chuyén nhugng quyén st dung dat.
Theo quy dinh tai khodn 2, Piéu 4 Nghi dinh s&
65/2013/ND-CP Quy dinh chi tiét mot s6 diéu cia
Luat Thu€ thu nhap cd nhan va Luat Sta ddi, bs
sung mot s& diéu cla Luat Thué€ thu nhdp cd nhan
ngay 27/6/2013, c4 nhian chuyén nhugng cé duy
nhiAt mot nha &, quyén sit dung dat & tai Viét Nam
phdi ddp ng cdc diéu kién sau:

- Tai thdi di€m chuyén nhugng, cd nhan chi c6
quyén s hitu, quyén st dung mot nha & hoic mot
thita dat & (bao gdm ca trudng hop c6 nha & hoic
cong trinh x4y dung gin lién vdi thita dat do);

- Thdi gian c4 nhan c6 quyén sé hitu, quyén st
dung nha &, dit & tinh dé€n thdi di€m chuyén
nhugng toi thi€u 183 ngay.

- Nha 8, quyén st dung dit & dugc chuyén
nhugng toan bd.

Viéc xdc dinh quyén s hitu, quyén st dung
nha &, @it & cin c va gid'y chiing nhan quyén sé
hitu, quyén st dung nha &, di't 8. C4 nhan c6 nha
&, da't & chuyén nhugng cé trach nhiém ké khai va
ty chiu trdch nhiém trudc phai luat vé tinh chinh
xdc clia viéc ké khai. Trudng hop cd quan c6 thim
quyén phat hién ké khai sai thi khong dugc mién
thu€ va bi xtt 1y theo quy dinh clia phdp luat. Nhu
vdy, viéc xdc nhan trudng hgp nha &, dat & 1a duy
nha't tai thdi diém chuyén nhugng hién nay 1a do
c4 nhan ké khai va tu chiu trdch nhiém trudc phap
luat. Cdc cd quan c6 thim quyén khong thé bao
quét hét duge vé tinh trang s hitu nha &, di't § cia
ngudi dan, vi vy viéc xdc dinh nha &, di't & 1a tai
san duy nh4t tai thdi di€ém chuyén nhugng ddi véi
cdc co quan c6 thAim quyén vAn con han ché,
vuéng mic.
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3. Ho so mién thu€ cia trudng hgp mién thué&
thu nhap c4 nhéan do tai sin chuyén nhugng la
bat dong san duy nhat

Hb so, thii tuc mién thu€ thu nhap cd nhan d6i
v6i trudng hgp c4 nhan chuyén nhugng chi cé mot
nha &, quyén sir dung dat & duy nhit tai Viét Nam
dugc quy dinh tai khodn 4, Piéu 53 Thong tu s&
80/2021/TT-BTC quy dinh hd s0, thli tuc mién thué&
thu nhap c4 nhan d6i v6i trudng hdp ¢4 nhin chuyén
nhuong chi c6 mot nha &, quyén st dung dat & duy
nhat tai Viét Nam, gdm nhitng gidy td sau:

- Hd sd khai thué theo quy dinh tai di€m 9.3 Phu
luc I Danh muc hd so khai thu€ ban hanh kém theo
Nghi dinh s6 126/2020/ND-CP:

(1) T3 khai thu€ thu nhap c4 nhan (4p dung doi
v6i cd nhin cé thu nhap tir chuyén nhugng bat
dong sdn; thu nhap tir nhan thira k&, qua ting la
batdong sdn);

(2) Bén sao gidy chitng minh nhan dan/cin cudc
cong dan/hd chi€u (d8i v6i trudng hgp cd nhan
khdng c6 qudc tich Viét Nam) phit hop v6i thdng tin
da khai trén t5 khai thué;

(3) Ban sao gidy chitng nhan quyén st dung dat,
gidy tJ chitng minh quyén s& hitu nha hoic quyén
s& hitu cdc cong trinh trén dat va c4 nhan ky cam
k&t chiu trach nhiém vao Ban sao d6. Trudng hop
chuyén nhugng hgp ddng mua ban nha &, nha &
thuong mai, cong trinh xay dung hinh thanh trong
tuong lai, cong trinh xay dung, nha & da dugc du an
ban giao duwa vao st dung nhung chua cip Gidy
chitng nhian quyén st dung dit, quyén s hitu nha &
va tai sdn gin lién trén dat theo quy dinh ctia phip
luat vé& nha § ky vdi cht du 4n cAp I, cAp Il hodc san
giao dich ctia chi du 4n; hodc ban sao dudc chitng
thyc hop ddng gép von d€ c6 quyén mua nén nha,
cin ho trude thdi di€m c6 hiéu lyc ctia Nghi dinh s&
71/2021/ND-CP ngay 26/3/2010 ctia Chinh pht quy
dinh chi ti€t thi hanh Luat Nha &.

(4) Hop ddng chuyén nhugng bat dong san.
Trudng hop chuyén nhugng hgp ddng mua ban
nha, cong trinh xay dyng hinh thanh trong tudng
lai thi nop Hgp ddng chuyén nhugng Hgp ddng
mua bdn nha &, nha & thuong mai, cdng trinh xay
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dung hinh thanh trong tuong lai, cong trinh xay
dung, nha § da dudc du dn ban giao dua vao s
dung nhung chua cip gidy Ching nhan quyén st
dung dat, quyén s& hitu nha & va tai sin gin lién
trén di't theo quy dinh cla phép luit vé nha & da
dugc chitng thuc; hoic Hop dong chuyén nhugng
hgp ddng gép von d€ c6 quyén mua nhi, nén nha,
cin ho da dugc ching thyc. Néu chuyén nhugng
hdp ddng mua bdn nha &, nha & thuong mai, cong
trinh x4y dung hinh thanh trong tuong lai, cOng
trinh xay dung, nha & da dugc du 4n ban giao dua
vao st dung nhung chua cdp Gidy chiing nhan
quyén st dung dat, quyén s hitu nha & va tai san
gin lién trén di't theo quy dinh clia phdp luat vé
nha & tir 1an th@ hai tr§ di thi cdc bén phai xuit
trinh thém hgp ddng chuyén nhugng 1an trudc lién
ké. Trudng hgp Gy quyén bit dong sin thi nop
Hop déng Gy quyén bat dong san.

(5) Bdi véi thu nhap tir chuyén nhugng bat dong
san trong trudng hgp gép von bing bat dong san thi
Hgp ddng chuyén nhugng bat dong san dudc thay
biing ban sao Hop dong gép von.

(6) Tai liéu xdc dinh d6i tugng mién thué thu
nhap cd nhan, doi tugng khong phai ndp thué thu
nhip c4 nhan, d6i tugng tam thdi chua phai nop
thu€ thu nhap c4 nhan theo quy dinh cta B Tai
chinh.

- Trén tJ khai thu€, c4 nhan ty khai thu nhap
dudc mién thué€ va ghi 16 dudc mién thué thu nhap
cd nhan theo quy dinh ddi v6i nha &, quyén st dung
dat & duy nhit va chiu tradch nhiém trudc phap luat
vé viéc khai c6 duy nhat mot nha &, quyén sif dung
datdtai Viet Nam.

Nhu vay, phap ludt quy dinh 1d vé trudng hdp
dugc mién thué thu nhap c4 nhian va hd so khai thué
ddi vé6i trudng hdp nay.

4. Thoi gian gidi quyét hd s¢ mién thué cla
trudng hgp mién thué¢ thu nhap ca nhan do tai
san chuy&n nhugng la ba't dong san duy nhat

Thoi han gidi quyé&t mién thué& dudc quy dinh
tai Khoan 1 Piéu 64 Thong tu s& 80/2021/TT-BTC
huéng din Luit Qudn Iy thu€ va Nghi dinh s6
126/2020/ND-CP huéng dan Luat Quan Iy thu€ do
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Bo trudng Bo Tai chinh ban hanh, cu thé trong thdi
han 30 ngay k€ tir ngay nhan dd hod sd, cd quan
thu€ ti€p nhin hd sd ban hanh quyét dinh mién
thué; thong bdo biing vin ban cho ngudi nop thué
1y do khong thudc dién dugc mién thu€’; trudng hop
cAn kiém tra thuc t& d€ c6 di cin cit gidi quyét hd
so mi&n thu€ thi trong thdi han 40 ngay ké tir ngay
nhan di ho s, co quan thué ban hanh quyét dinh
mién thu€; riéng trudng hdp co quan thué tiép
nhan hd s6 mi&n thué cing hd sd khai thu€ theo co
ch& mot cilra lién thong thi trong thdi han 5 ngay
lam viéc k& tir ngay nhan dugc hd sd mién thu&
hdp phdp, diy di, ding miu quy dinh do cd quan
ti€p nhan hod so theo cd ché mot clra lién thdng
chuyén dé€n, co quan thu€ xic dinh s6 tién dudc
mién thué& hoic thong b4o bing vin ban cho ngudi
ndp thu€ ly do khong dugc mién thué.

D6i véi viec trd két qué gidi quyét hd so mién
thu€, khoin 2 Piéu 64 Thong tu s& 80/2021/TT-
BTC huéng dan Luat Quan 1y thu€ va Nghi dinh s
126/2020/ND-CP huéng din Luat Quén Iy thu€ do
Bo trudng B Tai chinh ban hanh quy dinh viéc tra
k&t qua gidi quy&t hd so mién thué& nhu sau:

- Trudng hdp cd quan thué truc ti€p ti€p nhin
hd so mién thué&, gidm thu€ cla ngudi nop thué:
Ban hanh Quyé&t dinh mién thu€ doéi véi trudng

TAILIEU THAM KHAO:

hop dugc mién thu& hoidc ban hanh thdong bio
khong dugc mién thu€ va néu rd ly do doi véi
trudng hop khong thudc dién dudc mién thué.
Trong qué trinh gidi quy&t hd sd mién thué& con
thi€u thong tin cAn gidi trinh, bs sung tai liéu thi
cd quan thu€ giti Thong bdo gidi trinh, bd sung
thong tin, tai liéu cho ngudi nop thué dé€ yéu cau
gidi trinh, b6 sung thong tin, tai liéu.

- Trudng hop cd quan thu€ ti€p nhan hd so mién
thu€ cling hd sd khai thu€ theo cd ché€ mot cira lién
thong: Co quan thué€ xdc dinh s6 tién dugc mién
thu€ va ghi vao Thong bio nop thu€ ddi vdi trudng
hop thudc dién dudc mién thué hodc ban hanh
Thong bdo khong dudc mién thu€ va néu 1 Iy do
doi v6i trudng hop khong thudc dién dudc mién
thu€. Trong qué trinh gidi quyé&t hd so mién thu&
con thi€u thong tin can gidi trinh, bS sung tai liéu thi
cd quan thu€ gtti Thong bao gidi trinh, bd sung
thong tin, tai liéu cho cd quan ti€p nhan hd so theo
mot ctra lién thong dé€ yéu cau ngudi nop thué gidi
trinh, b& sung thong tin, tai liéu.

Nhu vay, dugc mién thu€ thu nhap c4 nhan khi
tai san chuyén nhugng 12 bt dong sin duy nhat 1a
quyén 1gi clia ¢4 nhan, quyén 1¢i hgp phép nay cin
phai dudc phd bi€n rong rii t6i ngudi dan dé ngudi
dan hiéu va nim r6 quyén 1¢i cia minh m
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PROVISIONS ON INDIVIDUAL INCOME
TAX EXEMPTION FROM THE TRANSFER OF REAL ESTATE
IF THE TRANSFERED PROPERTY IS THE ONLY
REAL ESTATE OWNED BY THE TRANSFEROR
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ABSTRACT:

Individual income tax is a tax levied on the taxable wages, salaries, dividends, interest, and
other income a person earns throughout the year. Income from real estate transfer is one of
irregular income sources of individuals and this income source is taxable. However, if the
individual earns income from the transfer of his or her only house, land use right and land-attached
assets, the transferor will not have to pay the individual income tax from real estate transfer. This
legitimate benefit of individuals is stipulated in current provisions in Vietnam. Hence, this
legitimate benefit should be widely disseminated to the public so that people clearly understand
their rights and legitimate benefits.

Keywords: individual income tax, real estate transfer.
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