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PHAP LUAT VE BIEN PHAP
NGAN CHAN HANH CHINH
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TOM TAT:

Bién phdp ngin chin (BPNC) hanh chinh 1a bién phdp cudng ch€ nhim nang cao hiéu qua hoat
dong quan ly hanh chinh nha nudc, ddng thdi 1a phuong tién dé bdo vé cdc quyén va 1di ich hgp
phép clia c4 nhan, t§ chifc. Tuy nhién, hién nay, cic quy dinh ctia phap luat hién hanh vé BPNC
hanh chinh con han ché, viéc 4p dung BPNC hanh chinh trén thyc t€ lai ludn chita dung nguy co
xam hai d€n quyén con ngudi, quyén cong dan tir phia cdc chii thé c6 thAim quyén. Bai viét dua ra
mot s bat cap hién hanh trong quy dinh phap luat vé loai bién phap cudng ché niy, dong thdi dua

ra cic ki€n nghi, gidi phap.

Tir khéa: cudng ché, ngin chin hanh chinh, quyén con ngudi.

1. Phap luat vé bién phap ngiin chin hanh
chinh tir niim 1945 d&n truéc khi ban hanh Luat
X1t¥ Iy vi pham hanh chinh 2012

Cédch mang thdng Tdm ndm 1945 thanh cong
da 14t d8 hoan toan bd mdy nha nudc phong kién
va din dén sy ra d5i cia nha nuéc ki€u mdi dau
tién & Pong Nam A - nuéc Viét Nam dan chi
cong hoa. Thdi ky nay, chinh quyén non tré phdi
ddi mit v6i nhitng khé khin chdng chit vé kinh
t€. Trong lic phai d6i phé vdéi nan déi va thu
trong, gidc ngoai, hoat dong 1ap phdp vin dudc
Nha nuéc Viét Nam didc bi€t quan tdm, minh
chitng 1a sy ra ddi cia Hi€n phdp 1946 ngay
9/11/1946. Nhan thic vé ndi dung cic BPNC
hanh chinh & giai doan nay con mdi, hé thong cdc
BPNC hanh chinh con don gidn, it vé s& lugng,
chi y&€u 1a nhém BPNC nhim chdm dit hanh vi
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vi pham, cu thé bién phdp tam giit ngudi trong
Sdc 1énh s6 40 ngay 29/3/1946 vé bdo vé quyén
tv do cd4 nhan va bién phdp tam giam trong Sic
1énh s6 205 ngay 18/8/1948; Sic lénh so 117
ngay 18/10/1949 &n dinh quyén han va thd tuc
kham xét nha tu nhin; Sic 1énh s& 126 ngay
27/8/1950 quy dinh quyén han ki€m tra, kham xét
gidy t& tuy than... Piéu dic biét ddng chid y 1a
van dé quyén con ngudi di sém dugc dé cap &
giai doan nay, dic biét gidn véi BPNC hanh
chinh. Vi du: Piéu 7, Hi€n phap 1946 quy dinh
“T4t c4 cong dan déu binh ding trudc phap luat”
lam cd sd phdp 1y cho viéc tam gilt ngudi trong
Séc 1énh 13/SL ngay 24/1/1946 va Sic lénh s&
40/SL ngay 29/3/1946. Pong thdi, trong hai viin
bdn phdp luit ndy c6 mot s6 ndi dung lién quan
dé&n van dé quyén con ngudi, quyén cong din,
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nhu: “P& ddm bio quyén ty do thin thé cia cong
dan, nghiém cdm viéc giam giit trdi phdp luat;
“Trong noi tam gilf nén giam giit riéng biét ddi
tugng 1a danba...” [1, tr.479]

Bu6c sang giai doan khdng chi€n chdng My
(1954-1986) ciing 1a giai doan xdc 1ap va bdo vé
cdc quan hé xa hoi méi xa hoi chi nghia, vi viy ma
phép luat thdi ky nay dudc xay dung day dd, thong
nhat va chit ché hon. Cac BPNC hanh chinh méi
dugc bd sung vdi cac mic dd khac nhau dé dap tng
yéu ciu clia quan Iy. Cu thé: € ngin chin kip thdi
céc hanh vi vi pham hanh chinh (VPHC), phap luat
thdi ky nay cho phép dp dung cac bién phdp nhu
kham ngudi; khdm cong vu vin tai, nha §; tam giit
tang vat, phuong tién vi pham; tam giff ngudi (Picu
3, 4 Nghi dinh s6 03/CP ngay 27/2/1960 ban hanh
biéu lé Hii quan; Piéu 13 Nghi dinh s& 39/CP ngay
5/4/1963 ban hanh Piéu 1& tam thdi vé sin bit
chim, thd rirng; Piéu 23 Nghi dinh s& 30/CP ngay
29/1/1980 ban hanh Quy ch& cho tau thuyén nudc
ngoai hoat dong trén cic vung bién cla nudc
CHXHCN Viét Nam. Bién phdp tam giam hanh
chinh quy dinh trong Sdc lénh s6 205 ngay
18/8/1948 ti€p tuc dugc ap dung trong giai doan
nay cho d&n hé&t ngay 30/4/1975. Pong thdi, quyén
con ngudi gin v6i BPNC hanh chinh ciing dugc ghi
nhan ro nét. Vi du: Luat 103/SL-LO05 ngay
20/5/1957 c¢6 dé& cap dén nguyén tic bio dim
quyén bat khd xdm pham than thé clia cong dan,
nhu: "Quyén ty do than thé va quyén bit khd xAm
pham d6i v6i nha &, dd vat, thu tin clia nhan dan
dugc ton trong va bdo ddm. Khong ai dugc xam
pham cdc quyén ay" [2, tr.110].

Tir nim 1986, chiing ta dd c6 nhitng thay ddi
nhAt dinh vé phat tri€n kinh t& - xa hoi. Theo d6,
cdc BPNC hanh chinh ti€p tuc dugc hoan thién,
mé rong d€ ddp &ng cac nhiém vu quan 1y dit ra.
Su ra d6i Phdp 1énh x& phat VPHC ngay
7/12/1989 da ddnh ddu mot budc ti€n quan trong
trong hé thdng phéap luat vé BPNC hanh chinh, tao
tién dé cho sy ra ddi cac vin ban phdp ly quy dinh
vé cdc BPNC hanh chinh sau nay. Lin dau tién,
mdt vin bdn phdp luat chung diéu chinh nhitng

vaAn dé quan trong nhit vé VPHC dugc ban hanh,
trong d6 dé cAp d€n nhém bién phdp ngin chin
hanh chinh.

Xuat phét tir yéu cau st dung hdp ly va day di
hon cdc bién phdp ngin chin hanh chinh dé ngin
ngira, dau tranh c6 hiéu quéa véi cac VPHC, ngay
6/7/1995, UBTVQH da thong qua Phdp 1énh X 1y
VPHC, thay th& Phdp 1énh X 1y VPHC nim
1989. V& co ban, s6 lugng cdc BPNC hanh chinh
van dugc gitt nhu Phép 1énh trude d6, song vé két
ciu di dugc quy dinh thanh mdt chuong riéng
(Chuong V) véi cic quy dinh cu thé va chi tiét
hon. Sau 7 ndm thyc hién, ngay 2/7/2002
UBTVQH di stta ddi, b6 sung mot cdch cd ban
Phép 1énh X Iy VPHC nam 1995 va né tiép tuc
dugc stra ddi, bd sung vao ngay 8/3/2007, ngay
02/4/2008 nhim gidi quyét nhitng han ché, bat
cap trudc mit cla cong tdc xit Iy VPHC. Mic du
vay, dé ddp dng yéu ciu cla nén kinh t& thi
trudng, kip thdi khic phuc nhitng han ché& vé tim
vin ban ciing nhu ndi dung quy pham, ngay
20/6/2012, Qudc hodi di thong qua Luit X& 1y
VPHC - ddnh ddu mdc quan trong trong lich sit cdc
quy dinh vé bién phdp ngin chin hanh chinh.
Theo dé, cic BPNC hanh chinh dugc quy dinh cu
thé, ro rang, diy di hon, bao gdm céc bién phap
nhu: tam gilf ngudi; dp gidi ngudi vi pham; tam
gilt tang vat, phudng ti€n vi pham hanh chinh,
gidy phép, ching chi hanh nghé; khim ngudi;
khdm phuong tién, van tdi, dd vat; khim noi cit
gidu tang vat, phuong tién VPHC; quin ly ngudi
nudc ngoai vi pham phdp ludt Viét Nam trong thdi
gian 1am thd tuc truc xuat;...

2. Phap luat hién hanh vé bién phap ngiin
chian hanh chinh

Su diéu chinh phdp luat ddi véi cic BPNC
hanh chinh ngay cang hoan thién hon ca vé cin cit
4p dung, thim quyén ciing nhu thd tuc 4p dung.
DPong thdi, cdc quy dinh phip ludt vé BPNC hanh
chinh ciing da thé hién sy ghi nhan cdc quyén co
ban cua cdng din; ngay cang bao ddm tinh dan
chi, cong khai, minh bach trong quén 1y hanh
chinh nha nudc. Su hoan thién cta cdic BPNC
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hanh chinh hién hanh khong chi thé hién & viéc ¢6
mit ddy dd cdc nhém ngin chin ma con dugc thé
hién trong ban thAn mdi nhém ngin chin hanh
chinh. Vi tri, vai trd, moi quan hé giita cdc BPNC
trong mdi nhém va gifta cdc nhém duge phép luat
xdc dinh o rang. Tuy nhié€n, so v4i su da dang,
mudn hinh trén thyc tién hay yéu ciu thuc tién dit
ra, cdc quy dinh hién hanh vé BPNC hanh chinh
vin con mot s& khi€m khuyét, cin cé gidi phdp
khic phuc. Nhitng han ch& dé 1a:

Thit nhdt, mot s6 quy dinh vé BPNC hanh
chinh chua phit hdp véi thuc t&€ din dén viéc dp
dung phdp luat thi€u tinh kh4 thi. C6 nhitng BPNC
hanh chinh dugc dit ra chua phit hgp vé6i diéu kién
xa hoi ctia Viét Nam néi chung hodc khé thuc
hién trong mot s6 trudng hop cu thé khi€n cho cdc
quy dinh nay trd thanh hinh thitc. Pic biét chd y&éu
12 cdc quy dinh vé thi tuc va thim quyén cudng
ché& trong mot s BPNC hanh chinh. Ching han
nhu: Lién quan d&€n quy dinh vé thdi han tam giit
ddi v6i ngudi vi pham quy ché€ bién gidi hoic
VPHC & ving ritng ndi xa x6i, héo lanh, hdi ddo
thi thdi han tam gitt c6 thé kéo dai nhung khong
qué 48 gid k€ tir thoi di€m bit ddu giit ngudi vi
pham. Tuy nhién, c¢6 thé thd'y quy dinh nay khé
thuc hién trén thuc t&€ bdi cdc don vi bd ddi Bién
phong thudng déng quin viing bién dio, viéc di
lai kh6 khin nén viéc 4p gidi, thong bdo vé viéc
tam giit ngudi thudng khé khin, dong thdi thdi
han 48 gid ciing chua di d€ ti€n hanh xdc minh,
k&t luan d6i v6i nhitng vu viéc phic tap x4y ra;
Quy dinh vé viéc khdm noi cit gidu tang vAt,
phuong tién 12 chd & thi phii c6 sy ddng ¥ ctia Chi
tich UBND, trong nhiéu trudng hgp cé thé dugc
xem 12 tr§ ngai cho viéc kham xét, bdi: thuc t&€ doi
véi nhitng don Bién phong & viing siu, viing xa,
giao thong khong thuan tién, d€ c6 dudc sy ddng y
ctia Chd tich UBND cap huyén phdi mat tr 1-2
ngay. Trong thdi gian nay, doi tugng da c6 thoi
gian d€ tiéu hiy tang vat, gy khé khin cho cong
tdc xdc minh cda cdc lyc lugng chiic ning; hodc
yéu cau cin phai c6 chit ky clia ngudi ra quyét
dinh tam giit tang vat, phuong tién, gidy phép,
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chitng chi hanh nghé trong khi ngudi c6 thim
quyén ra quyét dinh lai it khi tryc ti€p tham gia
cing v6i doan ki€m tra.

Thit hai, mot sd quy dinh vé BPNC hanh chinh
chua cu thé, rd rang, din dén nhiéu cich hiéu
khdc nhau. Cu thé 1a quy dinh vé thi tuc thuc hién
bién phdp ngédn chidn hanh chinh nhu: moi trudng
hgp tam giit ngudi déu phai c6 quyét dinh bing
vdn bdn, tuy nhién ludt khong quy dinh r6 thoi
di€m ban hanh Quyét dinh tam giit ngudi 1a khi
nio va thdi di€m nay cé trung véi thdi diém bat
diu gitt ngudi vi pham khong; Pong thdi, quy dinh
vé thoi di€m bit dau gilf ngudi vi pham c6 vé 1d
rang, cu thé, nhung thuc t&€ rat khé xdc dinh. Nhu
vay, liéu thdi di€m bit dau gilt ngudi vi pham cé
phdi 13 thdi di€ém cd quan chifc ning phdt hién,
dinh chi, giff va dp gidi ngudi vi pham vé tru s§ co
quan hay 13 thdi diém khi dwa ngudi vi pham vé
dén tru s& cd quan va bit dau ra quyét dinh tam
gilt; Quy dinh viéc tam gilf tang vat, phuong tién,
gidy phép, chitng chi hanh nghé d€ bio diam thi
hanh quyét dinh x{t phat VPHC va viéc trd lai
phuong ti€n vi pham cho chu sd hitu hgp phap
trong trudng hgp ngudi vi pham st dung trdi phép
(Khodn 6 Piéu 125 Luat Xt Iy VPHC). Tuy nhién,
khong c6 diéu khodn, vin ban nao quy dinh cu thé
thdi han trd lai 1a bao 14u, cling nhu trinh ty, thd
tuc tra lai nhu thé nao. Hoic tai Khoan 3 Piéu 125
chi quy dinh vé thim quyén 4p dung bién phip
tam giff tang vat, phuong tién ma khong nhic dén
thAm quyén 4p dung bién phdp tam giit gid'y phép,
chitng chi hanh nghé.

Thit ba, cdc quy dinh phap luit hién hanh vé
BPNC hanh chinh con mang tinh tiy nghi kha
nhiéu, dic biét lién quan d&€n thAim quyén ngin
chin hanh chinh. DAu biét ring quy dinh tiy nghi
nhim mang lai sy linh hoat sdng tao cho cdc chii
thé c6 thim quyén khi 4p dung cdc quy dinh nay
trong thuc t€. Tuy nhién, bén canh d6, vin dé tuy
nghi (nhu quy dinh vé viéc tam git ngudi &
phong khdc” va “ ddm bao cdc quy dinh chung”
hay quy dinh chung chung vé “trudng hgp cin
thi€t”...) rit dé din dén sy 4p dung tly tién clia
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chii thé c6 thim quyén, qua d6 4nh hudng dén
quyén con ngudi, quyén cong dan ctia chi thé vi
pham. Thyc t& cho thdy, trong tu duy clia nhitng
ngudi 4p dung phép ludt thudng dé cao muc dich
trirng tri cia cdc BPNC hanh chinh. Trong khi do,
mdi BPNC hanh chinh déu cé muc dich, cin c&
va diéu kién 4p dung riéng. Quan trong hon hét,
cdc BPNC hanh chinh dit ra khong nhim muc
dich trirng tri, ma nhim d€ bdo ddm cho viéc xdc
minh, 1am chdm dit vi pham va bdo ddm cho viéc
xtt 1y vi pham ¢6é hiéu qud. Vi vay, néu cdc quy
dinh tiy nghi dugc dit ra d6i véi chd thé adp dung
chua hi€u rd ban chit clia tirng bién phép, thi tinh
trang lam quyén, tuy tién trong 4p dung s& x3y ra
va tir d6 truc ti€p 4nh hudng d€n quyén co bin
ctia cong dan.

Thit tw, quy dinh phdp ludt hién hanh chua c6
sy phan héa cu thé cic BPNC 4dp dung véi cdc
loai d&i tugng dic thi khdc nhau, vi du nhuw BPNC
dac thu 4p dung cho ngudi chua thanh nién. Hién
nay, méi chi c6 mot s6 cac quy dinh mang tinh
chi't don 1é trong mot s6 giai doan nhat dinh cia
thi tuc 4p dung, nhu: quy dinh vé viéc bit budc
phdi bdo cho cha, me hodc ngudi gidm hd cla
ngudi chua thanh nién khi quyét dinh tam giit ho
vao ban dém hodc gilt trén 6 gis. Thuc trang phap
luat da thé hién sy quan tAm chua diing mifc, toan
dién dén viéc bdo ddm quyén cda ngudi chua
thanh nién da dugc ghi nhan trong Hién phép;
Luit Bdo vé, chim séc va gido duc tré em va
Cong uSc quoc t&€ vé quyén tré em.

3. Kié&n nghi

Trén cd sd ra sodt, thong ké va danh gid thuc
trang phap luat vé BPNC hanh chinh, tif cich nhin
mdi vé ngin chin hanh chinh, d6i chi€u vdi cic
tiéu chi dit ra cho hé thdng phdp luit vé BPNC
hanh chinh, tdc gid rit ra mot s6 khuyén nghi vé
huéng xit 1y d6i véi cac khi€m khuyé€t trong diéu
chinh phép luat vé BPNC hanh chinh nhu sau:

Thit nhdt, hoan thién quy dinh phdp ludt vé cdc
bién phdp ngdn chdn hanh chinh dé ddam bdo tinh
khd thi, tinh théng nhat.

Qua trinh hoan thién BPNC hanh chinh doi hoi

khong chi ¢6 sy thong nhat, ddng bo trong hé
thong phap luat vé ngin chin hanh chinh, ma con
phdi c6 su thdng nhat, ddng bd giita hé théng phdp
luat vé ngin chin hanh chinh v6i hoat dong 4p
dung phédp luat dé trén thuc t€. N€u chi c6 hé
thong phép luat t6t thi chua dd, ma quan trong 12
viéc chuyén héa cic quy dinh phap luat dé vao
ddi song thuc tién sao cho ding vdi tinh than cia
phdp luAt ma né 4p dung. Mudn c6 su thdng nha't,
ddng bd va phil hgp giita hé thong phdp luit vé
ngdn chdn hanh chinh v6i hoat dong 4p dung ngédn
chin hanh chinh trong thuc tién trudc hét phai c6
mot hé thong phdp luat vé ngin chin hanh chinh
hoan chinh, véi cdc quy dinh 1 rang, cu thé, tao
diéu kién thuan 1¢i cho qud trinh 4p dung phdp
luat théng nhat. Do d6, cdc quy dinh vé tam gilt
ngudi, tam gilt tang vat phuong tién, gidy phép
chitng chi hanh nghé, khdm noi cit gidu, tang vat,
phuong tién... can dudc cu thé, rd rang va ddm
bao thuc hién hiéu qua trén thyc t&.

Thit hai, kiém sodt van dé “tity nghi” trong cdc
quy dinh vé bié¢n phdp ngdn chdn hanh chinh.

Cédc quy dinh tiy nghi mot mat ting su chid
dong, sdng tao, linh hoat cho chd thé c6 thim
quyén 4p dung, nhung bén canh dé ciing giy
khong it khé khin trong viéc hi€u va dp dung,
trong nhiéu trudng hgp con dé tao ra sy tly tién,
din dé€n viéc xAm pham quyén con ngudi, quyén
cong dan. Chiing ta déng y ring cdc quy dinh kiéu
nhu “trong trudng hop can thi€t” con qud chung
chung, tuy nhién chiing ciing rit khé d€ luit cu thé
va chi ti€t“. Hay n6i cdch khdc, ching ta khong
thé dinh lugng dugc the nao la cAn thiét, hay liét
ké dugc hét nhitng trudng hop “that cAn thiét”
trén thyc tién, bdi cdc quan hé xa hoi ludn da
dang, phong pht va phifc tap hon rat nhiéu so véi
nhitng dy liéu cla cdc nha lap phdap. Do d6, han
ch€ cdc quy dinh tuy nghi la gidi phdp khé kha thi.

Van dé ditra 1a can phai kiém soat dugc céc
quy dinh tiy nghi nhu thé nao dé phdt huy tdi da
hiéu qua cta né trong hoat ddng ngian chin hanh
chinh khi ma viéc ditra thém cic quy dinh d€ loai
trlr, gidm b6t chiing 1a diéu khong thé. Theo tic
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gid, mot 13, chiing ta cAn xdc 14p mot khudn khd
phdp 1y cho viéc thyc hién tuy nghi hanh chinh.
Cu thé: cin c6 cdc quy dinh phap luit chi tiét vé
cdc cdch thic, thd tuc sit dung quyén tuy nghi. Vi
du: quy dinh nghia vu gidi thich ctia chi thé c6
thAm quyén cho quyét dinh tiy nghi: tai sao quyét
dinh nhu thé€ nay ma khong phai khic... Cic quy
dinh vé thi tuc ra quyét dinh cang phong phi va
chiit ché s& han ché sy tlly tién va 1ong quyén
trong ndi dung ctia quyét dinh hanh chinh; hai 1a,
lya chon thyc chat, hiéu qua ngudi quén 1y, trong
d6 dic biét chi trong ning lyc va tinh than trach
nhiém trong viéc st dung quyén tiy nghi. Hay néi
cich khdc, chii thé c6 thAim quyén phai cé kha
ning d4nh gid dudc “tinh ciAn thi€t” & khia canh
dp dung, hi€u dugc nhu thé nao 1a trong trudng
hdp cin thi€t d€ thyc hién ngin chin hanh chinh;
ddng thdi chii thé quan 1y phai c6 tinh thin trach
nhiém véi quyén quyét dinh cia minh, ddm chiu
trach nhiém khi ban hanh quyét dinh hanh chinh
va phéi bi€t dugc bién phdp nao cé 1¢i, khong c6
161, ¢6 hiéu qué hay khong cé hiéu quéa khi dp
dung 1én tirng doi tugng khdc nhau. Vi du: Quy
dinh vé viéc “str dung vii luc, tréi, khéa tay, chan,
st dung vii khi, cong cu hd tr¢ d€ vo hiéu héa
hanh vi chdng d6i clia ngudi bi dp gidi” trong
“trudng hdp can thi€t”. Ching ta nhin thic ring
viéc st dung vii luc, tréi, khéa tay, chian 1a hgp
phdp khi dugc xdc dinh 13 trudng hdp can thiét
nhung duéi géc dd phdp 1y thi viéc xdc dinh
“trudng hop cAn thi€t” 12 khong hé don gidn.
Trong trudng hop nay, chi thé ¢6 thim quyén cin
xdc dinh viéc dung vii lyc khi hanh vi chéng d6i
mang tinh cdn dd, hung han hay ddi tugng c6 hanh
vi xam hai stic khde, tinh mang clia ngudi din
hoic clia chinh ngudi 4p gidi... Trong bat ky trudng
hop nao, n€u doi tugng chi chiri béi, ling ma ma
khong tdn cong biang vil luc thi khong dude phép
stt dung vil lyc, bdi viéc sit dung vii Ivc chi nhim
muc dich cudi ciing 12 khong ché& do6i tugng chit
khong phdi nhim muc dich sdt thuong, trirng tri.
DPong thdi, nhitng d6i tugng tuyét d6i khong duge
dung vii lyc nhu: phu nit c6 thai, ngudi midc bénh
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hi€m nghéo, hay mic bénh nguy hiém dén tinh
mang nhu: ung thu, lao,...

Thit ba, cdn phdi bé sung thém cdc BPNC hanh
chinh.

Luat XLVPHC di danh mot phin riéng dé quy
dinh vé chinh sdch xtt 1y d6i vdi ngudi chua thanh
nién VPHC. Xui't phdt tir dic diém tAm, sinh Iy
clia ngudi chua thanh nién va yéu ciu bdo vé
quyén tré em, Luit XLVPHC quy dinh theo
huéng: trong mot s6 cdc hinh thitc xt phat VPHC
va cdc bién phdp khidc phuc hiu qud 4p dung
chung cho cdc doi tuong vi pham, thi chi 4p dung
ddi v6i ngudi chua thanh nién vi pham 3 hinh thic
xUt phat va 4 bién phdp khic phuc hau qua. Tuy
nhién, lién quan dé€n BPNC hanh chinh - ciing la
bién phdp cudng ché tac dong 1én tim 1y, thé chat
clia ddi tugng nhim han ch& quyén, 1gi ich nhit
dinh d€ xdc minh, lam chdm dit vi pham, bdo
dam cho viéc x@ phat thi phdp ludt hién hanh chua
¢6 quy dinh vé viéc 4p dung bién phdp nay doi véi
ngudi chua thanh nién. Vi vay, xuét phét tir dic
trung cia nhém ddi tugng nay, can bs sung thém
céc quy dinh lién quan dén ngudi chua thanh nién
trong qud trinh 4p dung BPNC hanh chinh, vi du
cdc trudng hgp nhu quan Iy ngudi nuée chua thanh
nién trong thdi gian 1am thi tuc truc xuit hay dp
gidi ngudi vi pham chua thanh nién.

4.Ké&tluan

C4dc BPNC hanh chinh 1a nhitng bién phdp
dudc 4p dung nhim han ché t6i da nhitng hanh vi
vi pham phdp luét, ngdn chin hdu qua thiét hai do
VPPL giy ra, hoic dé ddm bdo cho viéc xit 1y
VPHC dugc triét d€, nghiém minh. G mot khia
canh nao dd, viéc dp dung cic BPNC hanh chinh
dé& 4dnh hudng, xAm pham dén quyén con ngudi,
quyén cong din bdi ban chit cudng ché trong
ngan chian hanh chinh. Tuy nhién, nhin § mot géc
dd khdc, quyén con ngudi, quyén cong din lai
dugc thé hién ro va dudc bdo ddm thuc hién thong
qua cdc quy dinh va hoat dong dp dung cic BPNC
hanh chinh. Do d6, nghién ctu cdc han ché trong
quy dinh hién hanh vé bién phdp cudng ché& nay
va dua ra ki€n nghi gidi phdp 1a diéu cAn thiét m
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ABSTRACT:

Administrative prevention measures are coercive measures to improve the efficiency of state
administrative management activities and to protect the legitimate rights and interests of related
individuals and organizations. However, current legal measures still have many shortcomings and
limitations. In fact, the authorities always face the risk of infringing upon human rights of citizens
when they enforce administrative prevention measures. This paper points out some shortcomings
of regulations on administrative prevention measures, and proposes some solutions and
recommendations for solving these issues.
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