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TOM TAT:

Bai viét ban vé van dé giii don khdi kién, tai liéu, chitng c bing phuong tién dién tir trong t&
tung dan su - mot phuong thitc dugc xem 1a hitu hiéu va can thiét trong bdi cdnh ¢ nudc dang thuc
hién céc bién phap phong chdng dai dich Covid-19. Thong qua nghién ctu cdc quy dinh ctia Bd
luat T6 tung dan sy 2015, Nghi quyét s& 04/2016/NQ-HPTP va cdc luat, vin ban c6 lién quan, bai
viét dé cap dén cdc van dé co ban ma duong su can luu ¥ khi gitri don khdi kién, tai liéu, chiing cit
bing phuong tién dién tif trong t6 tung din sy dé dat dugc hiéu quia mong mudn khi 4p dung

phuong thitc nay.

Tu khoa: giao dich dién tit, don khdi kié€n, tai liéu, ching cit dién ti.

1.Dit van dé

Hién nay, giao dich dién ti¥ trongtd tung dan sy
ngay cang phd bién, nhat 1a trong diéu kién cd
nudc dang thuc hién cdc bién phdp vé phong
chong dai dich Covid-19. Giao dich dién t trong
t0 tung dan su (sau day goi 1a giao dich dién ti¥) 1a
viéc ngudi khédi kién, ngudi tham gia t6 tungthuc
hién thu tuc gri don khdi kién, tai liéu, ching ct
bing phuong tién dién ti theo quy dinh clia B0
luat T6 tung dan su. Theo d6, ngudi khdi kién,
ngudi tham gia t& tung dudc Iva chon giao dich
dién t& vdi Toa an theo mot trong cdc hinh thitc
sau: (1) Gti va nhan thong diép dit liéu dién i véi
Toa dn; (2) Chi nhdn thong diép dit liéu dién t& do
Toa 4n cap, tong dat, thong bdo. Viy, d€ viéc
giao dich dién t& dat dugc hi€u quéd nhu mong
mudn, duong sy cAn lvu y nhitng van dé gi?

2. Nhitng van dé co ban ma duong sy’ cAn luu
¥ khi giii don khdéi kién, tai liéu, chiing cid biing
phuong tién dién t\f trong to tung dan sy

2.1. Vé diéu ki¢n thuc hién giao dich dién tit

Ngudi khéi kién,ngudi tham gia t& tung lua
chon gtti va nhin théng diép di liéu dién ti vdi
Toa 4n phdi c6 cdc diu kién sau:

(1) C6 dia chi thu dién tit dé giti va nhdn thong
diép dit lieu dién tit dén va di tiv Cong théng tin
dién tir ciia Toa dn

Dia chi thu dién t& dugc hi€u 1a dia chi dudc st
dung dé giti hodc nhan thu dién t, bao gébm tén
truy nhap clia ngudi st dung k&t hgp vé6i tén mién
Internet. Khoa hoc k§ thuat cong nghé ngay cang
hién dai va phdt trién thi viéc giti, nhan thu qua
mang rit phS bi€n. Thu dién t da gitp cho viéc
trao d6i thong tin dugc thuc hién nhanh chéng,
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chinh xdc, tranh ti€p xic truc ti€p trong bdi cdnh
cd nudc dang tich cuc cdc bién phdp phong chong
dich Covid nhu hién nay. Do d6, mdi ngudi dan
khi tham gia t6 tung dan sy nén thi€t 14p cho minh
mot dia chi thu dién ti d€ lién lac.

(2) C6 chit ky dién it dugc chitng thic bing
chitng thu dién tit dang con hiéu luc do co quan, t6
chitc ¢é thdm quyén cdp, cong nhdn

Chir ky dién t 1a thong tin di kém theo dir liéu
(vin ban, hinh anh, video,...) nhim muc dich x4c
dinh ngudi chi cda dir liéu d6. Chit ky dién tir duge
stt dung trong cdc giao dich dién tl. Xuat phat tir
thyc t&, chit ky dién ti cling cAn ddm bdo céc chiic
ndng: xac dinh dugc ngudi cha ctia mot dit liéu nao
d6: vin ban, dnh, video,... dif liéu d6 c6 bi thay ddi
hay khong. Ngudi khdi kién, ngudi tham gia 8 tung
thuc hién viéc gti thong diép dit liéu dién t cho
Toda dn phdi st dung chit ky dién t& dugc ching
thyc biing chiing thu dién ti do cd quan, td chifc c6
thAm quyén caAp, cong nhan dé ky thong diép dir
liéu dién tr. Toa 4n khi thuc hién giao dich dién t&
vdi ngudi khéi kién, ngudi tham gia to tung phai sit
dung chit ky dién t& dugc ching thuc bing chitng
thu dién t do co quan nha nu6c ¢6 thAim quyén cip,
cong nhan dé ky thong diép dit liéu dién tir. Ngudi
khd&i kién, ngudi tham gia t6 tung, Toa dn c6 trach
nhiém quan 1y, s dung chit ky dién ti cia minh.

Tuy nhién, viéc d4p dung chit ky dién t& trén
thyc t& hién tai con nhiéu khé khin va chua thé 4p
dung pho bién, rong rai. Bdi 1&, tinh xdc thuc cia
céc chit ky dién tif phdi dugc chitng thuc bing
chitng thu dién tir dang con hiéu Iyc do cd quan, t&
chiic ¢6 thim quyén cap, cong nhan theo quy dinh
tai Nghi dinh s6 130/2018/ND-CP ngay 27/9/2018
ctia Chinh phii v& quy dinh chit ky s& va chitng
thyc chit ky s6. P& ddm bao diéu d6, ngudi tham
gia t0 tung va cd quan tién hanh t6 tung phdi bd
mot s6 tién khong nhd d€ thuc hién viéc ding ky,
gia han chit ky dién tif nay trong mot khodng thoi
gian nh4t dinh. Chi phi, thi tuc nay vin dang la
van dé nan gidi cho phan 16n ngudi dan.

(3) DBd ding ky giao dich thanh cong

b6 1a trudng hgp ngusi khdi kién, ngudi tham
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gia t6 tung thuc hién ding ky gti va nhan thdng
diép dit liéu dién t& v6i Toa dn biing cach truy cip
vao COng thong tin dién tif ciia Toa 4n, dién day
dl thong tin vao miu don ding ky, ky dién tir va
glti d€n Toa 4n qua Cdng thong tin dién t clia
Toa 4n. Trong thdi han 3 ngay lam viéc k& tir
ngay nhin dudgc don ding ky, Toa dn phai gui
thong bdo vé viéc chidp nhan hoic khong chap
nhan don ding ky qua C6ng thong tin dién t¥ cla
Toa dn vao dia chi thu dién t& da dang ky. Trudng
hdp khong dugc Toa dn chdp nhan, ngudi khdi
kién, ngudi tham gia t6 tungcin cit thong bdo clia
Toa 4n dé hoan chinh thong tin don ding ky hoic
lién hé v6i Toa d4n dé€ dudc hudng din, hd trg.
Trudng hgp dugc Toa dn chap nhan, ngudi khdi
kién, ngudi tham gia t6 tungcin ¢ vao thong bdo
ctia Toa dn vé tai khodn giao dich d€ d6i mat khau
tai khoan giao dich da dudc cap 1an dau dé bio
ddm an toan, bdo mat. Tuy nhién, ciing can luu y
tai khodn giao dich dién tt ma Toa 4n cip cho
ngudi khéi kién, ngudi tham gia t6 tung s& hét
hiéu lyc st dung sau 6 thang ké tir ngayban hanh
ban 4n, quyét dinhxét xt, gidi quy&tvu 4n dan su.

(4) Bdp iing cdc diéu kién khdc theo quy dinh
ctia phdp ludt vé giao dich dién tit

2.2. Vé thoi gian, dia chi thuc hién giao dich
dién tit

Ngudi khéi kién, ngudi tham gia t6 tung dudc
thuc hién cdc giao dich dién t 24 gid trong ngay
va 7 ngay trong tudn, bao gdm ca ngay nghi, ngay
1& va ngay Tét. Sau khi nhan dugc thong diép dir
liéu dién tir, Cong thong tin dién ti clia Toa dn tu
dong gii thong bdo xdc nhian giao dich dién t&
thanh cong dén dia chi thu dién t clia ngudi khdi
kién, ngudi tham gia t0 tung. Ngay giri thong diép
dir liéu dién t& ctia ngudi khdi ki€n, ngudi tham
gia t6 tung dudc xdc dinh 12 ngdy Céng thong tin
dién t& cia Toa dn xdc nhian da nhin dugc thong
diép dir liéu dién t& do ngudi khdi kién, ngudi
tham gia t0 tung gii dén. Ngdy cdp, tdng dat,
thong bdo thong diép dir liéu dién tvf cia Toa dn la
ngay Cong thong tin dién tif cia Toa 4n xdc nhan
Toa 4n da glti thong diép dit liéu dién tit d€n dia
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chi thu dién t& ciia nguSi khdi kién, ngudi tham
gia t6 tung thanh cdng. Sau khi giti, nhan thong
diép di liéu dién ti, Toa dn in thong tin xdc nhian
giao dich dién t& thanh cong dé luu hd sd vu 4n.
Sau khi Toa dn da giao dich dién t& thanh cong
v6i ngudi khdi kién, ngudi tham gia t8 tung, thi
dugc coi la da gii don khdi kién, tai liéu, ching c&
va cp, tong dat, thong bdo vin bdn td tung dén
diing dia chi theo quy dinh clia phdp luat t& tung.
Nhitng quy dinh nay rat phit hgp véi bdi canh dai
dich Covid dang hoanh hanh trén toan th€ gidi
nhu hién nay, tranh dugc sy ti€p xtc dong ngudi,
han ché lay lan dich bénh, ti€t kiém thdi gian di
tong dat vin ban,...

2.3. Vé giti tai li¢u, chiing cit bang phuong ti¢n
dién tit

Ngudi khdi kién,ngudi tham gia t6 tunggti tai
liéu, chitng ctt bing phuong tién dién tir d€n Toa
4n qua Cdng thong tin dién ti clia Toa 4n, trir
trudng hgp chitng cd theo quy dinh tai khodn 2
Dbiéu 109 Bj luit To tung dan su 2015; chitng ci
1a vat chiing; tai li€u nghe dudc, nhin dudc hodc
nhitng tai liéu, chitng ct khdc ma khong thé dinh
dang duédi dang thong di€p dir liéu dién tr thi Toa
4n, ngudi khdi kién, ngudi tham gia t& tung khdng
dugc g bing phuong thitc dién tf ma phai giao
ndp bing phuong thic khdc theo quy dinh cia
phép luit to tung. Nhitng tai liéu, chitng ct khong
thé sao giti dugc theo quy dinh tai Khoan 2 Piéu
109 1a cdc tai liéu, chitng cd 6 lién quan dén bi
mat nha nudc, thudn phong m§ tuc clia dan toc, bi
mait nghé nghiép, bi mat kinh doanh, bi mat
c4 nhan, gia dinh theo yéu ciu chinh ding cla
duong su.

Diéu 93 By luat T8 tung dan su 2015 quy dinh:
“Chting ctt trong vu viéc dan sy la nhitng gi c6 thit
dugc duong su va cd quan, t6 chiic, cd nhan khic
giao ndp, xult trinh cho Tda 4n trong qué trinh t&
tung hodc do Toa an thu thap dugc theo trinh tu, thi
tuc do B6 luat nay quy dinh va dugc Toa dn st dung
lam ciin cit @€ xdc dinh céc tinh tiét khach quan ctia
vu 4n cling nhu x4c dinh yéu cau hay sy phan ddi
ctia duong su'la ¢6 cdn ¢ va hgp phap”.

Trong Luit Giao dich di€n t thi gia tri ching
ctr ciia thong di€p dugc quy dinh tai Khoan 1, 2
Diéu 14 nhu'sau:

“l1. Thong diép dit liéu khong bi phii nhdn gid
tri dung lam chiing cit chi vi dé la mdt thong diép
dit liéu.

2. Gid tri chitng cit ciia thong diép dit liéu duoc
xdc dinh cdn cit vao do tin cdy ciia cdch thiic khdi
tao, luu trit hodc truyén giti thong diép dit liéu;
cdch thiic bdo ddm va duy tri tinh toan ven cia
thong diép dit liéu; cdch thitc xdc dinh nguoi khdi
tao va cdc yéu té phit hop khdc.”

Nhu vay, Luit Giao dich dién t&r cong nhin gid
tri phdp 1y cta thong diép dit li€u chi khong c6
khdi niém vé chitng ct dién tir. Do d6, trong qud
trinh thu thap, cung cap, nghién citu, dinh gid va
st dung chitng cit dién t, cAn van dung quy dinh
ctia cdc luat khac nhau d€ xdc dinh tinh hgp phdp
clia chiing ct. TUr sy phan tich trén, c6 thé hiéu
chiing c@ dién t 1a thong diép di liéu duge khdi
tao, luu trlt, truyén gk, nghe, nhin dudc bing
phuong tién dién t, ¢ cdch thiic bio ddm va duy
tri tinh toan ven cta thong diép di liéu; cach thitc
xdc dinh ngudi khdi tao va cdc yé&u t& phu hop
khdc. Chiing cit dién tif do cdc chi thé tham gia
quan hé thu thap, cung cip cho Tda 4n hoic do
Tda 4n, cd quan c6 thim quyén thu thip nhim
chitng minh cho cdc yéu cAu ctia dudng su.

2.4. Vé xit Iy su ¢ trong qud trinh thuc hién
giao dich dién tit

Trudng hgp x4y ra su c6 do 18i hé thdng ha
tang k¥ thuat cda ngudi khéi kién, ngudi tham gia
t0 tung thi ho phai tu khic phuc su ¢d va thong
bdo ngay bing vin bdn cho Tda dn biét. Trong
qua trinh thyc hién giao dich dién t& ma xay ra sy
c6, néu sau 3 ngay khong khic phuc dudc thi
ngudi khéi kién, ngudi tham gia t6 tung phai gii
don khéi kién, tai liéu, chiing ctr; Toa 4n phdi cap,
tong dat, thong bdo vin bén & tung bing phudng
thitc khdc theo quy dinh clia phdp luit t§ tung.
Thai gian khong khic phuc duge su cd (3 ngay)
dudc coi 1a trd ngai khach quan va khong tinh vao
thdi han t6 tung.
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Pay ciing 1a van dé ma ngudi tham gia to tung
va ngudi ti€n hanh t6 tung phdi d6i mit. Ngudi
ti€n hanh t6 tung phdi 1am quen v6i phuong thitc
mdi, c6 thé sai sét khi phat hanh cdc vin ban t&
tung trén cong thong tin dién ti, sai st trong qua
trinh nhan don, tai li€u, ching cd dién ti,... Ngudi
tham gia t§ tung c6 thé bi sai sét trong phuong
thitc lién hé din dén bi 1gi dung, lira ddo,... Trong
qua trinh xi¥ 1y cdc sy ¢6 khi giti don khdi kién, tai
liéu, chitng cit dién tlt, cap, tong dat cdc vin bin
t0 tung,... doi hdi phdi c6 ki€n thitc, k§ ning vé
khoa hoc k§ thuidt va khong phdi ai cling thuc
hién dugc.

2.5. Vé luu trit trong giao dich dié¢n tit

DPon khdi kién, tai liéu, chitng c, vin bdn to
tungduGi dang thong diép dit liéu dién tikhi g
dén, gt di tir Cong thong tin dién t& cda Toa 4n
phdi dugc luu trit trén Cong thong tin dién t¥ cla
Toa 4n, phdi dugc Toa 4n in ra bin gidy va luu
vao hd sd vu 4n.

Tai liéu, ching ci 1a ban chinh, bdn sao hgp
phdp ma ngudi khéi kién, ngudi tham gia td tung
giao nop theo hudng din tai Piéu 19 Nghi quyét
nay phai dudc luu vao hd sd vu 4n.

Thoi hanluu trir thong diép d li€u dién td
dugc thuc hiénnhu d6i v6i thdi han luu trit hd so
vu 4n biing vin bin theo quy dinh ciaphép ludtva
huéng din cda Tda 4n nhan din t8i cao. Trudng
hgp thong diép dit liéu dién ti hé't thdi han luu trit
theo quy dinh nhung c6 lién quan d€n tinh toan
ven vé thong tin ctia hé thdng va cdc thong diép
dit liéu dién tif dang luu hanh thi ti€p tuc dugc luu
trit cho d&n khi viéc hly thong diép dit liéu dién
t hoan toan khong dnh hudng dén cdc giao dich
dién ti khdc.

TAI LIEU THAM KHAO:

1. Qudc hdi (2015), Bé ludt T& tung ddn su 2015
2. Qudc hoi (2011), Ludt Giao dich dién tit 2005

42 S$6 17 - Thdng 7/2022

2.6. Vé bdo dim an ninh, an toan, bdo mdt
thong tin

Viéc gti, nhin, trao ddi, luu triv thong tin trong
giao dich dién t& phdi dugc thuc hién theo quy
dinh ctia Luat Giao dich dién t&, Luit An toan
thong tin mang, Ludt Cong nghé thdng tin va cac
quy dinh khédc ca phap luit.

Toa 4n, ngudi khdi kién, ngudi tham gia t&
tung c6 trach nhiém bdo ddm an ninh, an toan, bdo
mat thong tin trong giao dich dién td; st dung,
quan ly, bdo vé thong diép di liéu dién t& ding
phdp luat; tv minh hodc phdi hgp véi cdc co quan,
td chiic, ca nhan c6 lién quan thyc hién cdc bién
phdp cin thi€t bdo ddm tinh an toan, bdo mat,
chinh xdc va toan ven cia thong diép dit liéu dién
tr. Trudng hop ngudi khdi kién, ngudi tham gia to&
tung phat hién tai khodn bi xdm pham phai c6
trach nhiém bao ngay cho Toa dn bi€t d€ khéa tai
khodn giao dich dé.

3.Kétluan

Véi sy phat trién manh mé cta thuong mai
dién t& nhu hién nay, cdng thém dich bénh Covid
ngay cang phic tap, thi nhu ciu gidi quyét cic
tranh chdp dan sy, dic biét trong linh vuc kinh
doanh, thuong mai bing phudng tién dién t sé gia
ting tuong Gng. Vi vdy, d€ bio vé quyén, lgi ich
hgp phdp cho duong sy, cic duong sy ciing nhu
ngudi ti€n hanh t6 tung phai nim ro cdc van dé co
ban khi giao n6p don khdi kién, tai liéu, chirng ci
dién tt. Nhung trong B9 luat TS tung dan sy 2015
chua ¢6 cdc quy dinh cu thé vé& van dé nay. Thiét
nghi, Bo luat T8 tung dan sy can phai bd sung cic
quy dinh vé thu thap, cung cdp tai liéu, ching ct
dién t, nhim ddm bdo tinh xdc thyc, tinh hgp
phép @€ chitng minh cho cc yéu cAu ctia duong sur
trong qud trinh gidi quy&t tranh chAp ®



LUAT

3. Hoi ddng Thadm phén (2016). Nghi quyét s6" 04/2016/NQ-HPTP vé hudng déan thi hanh mét s6 quy dinh ciia
B6 ludt T6 tung dan su 2015 vé giti, nhdn don khéi kién, tai liéu, chitng cit va cdp, toéng dat, thong bdo vdn bdn
10" tung bdng phuong tién dién tit.

4. Chinh phti (2018). Nghi dinh s6" 130/2018/ND-CP quy dinh chi tiét thi hanh Ludt Giao dich dién tit vé chit ky
s6'va dich vu chitng thic chit ky so.

Ngay nhéin bai: 4/5/2022
Ngay phan bién ddnh gia va sita chita: 4/6/2022
Ngay chiap nhan ding bai: 14/6/2022

Théng tin tdc gia:

ThS. BUI THUAN YEN

Khoa Luét Kinh t&

Truong Khoa hoc Xa hdi & Nhén van, Truong Pai hoc Vinh

SENDING LAWSUIT PETITIONS,
DOCUMENTS AND EVIDENCE VIA ELECTRONIC MEANS
IN CIVIL PROCEEDINGS

® Master. BUITHUAN YEN
Faculty of Law and Economics
School of Humanities & Social Sciences, Vinh University

ABSTRACT:

The paper discusses the issue of sending lawsuit petitions, documents and evidence via
electronic means in civil proceedings. Sending awsuit petitions, documents and evidence via
electronic means is considered an effective and necessary method in the context of the
COVID-19 pandemic. By analyzing provisions of the Civil Procedure Code 2015, Resolution
No. 04/2016/NQ-HDTP, and related laws and documents, this paper points out basic issues
that litigants should pay attention to when they send their lawsuit petitions, documents and
evidence by electronic means in civil proceedings to achieve the desired effect when using
this method.
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