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TOM TAT:

Cong udc clia Lién hgp qudc vé hgp ddong mua ban hang héa qudc t€ (CISG) néi chung va cic

quy dinh ctia CISG vé nghia vu ctia cic bén trong HDMBHHQT néi riéng 1udn 1a cin cif quan

trong ma céc thuong nhan c6 thé 4p dung trong thuc hién hgp déng clia minh, ciing nhu 13 co s& dé

cdc cd quan gidi quyét tranh chip c6 thé van dung dé x4c dinh pham vi quyén va nghia vu clia cdc
bén trong cdc tranh chip lién quan t6i HDMBHHQT. Thong qua viéc tim hi€u cac quy dinh ctia
CISG vé nghia vu clia bén ban cling mot s& vu tranh chap c6 lién quan, bai viét ky vong c6 thé rit

ra mot s§ luu ¥ va khuy&n nghi cho céc doanh nghiép Viét Nam khi 4p dung CISG.
Tu khéa: Cong u6c Vién 1980, hgp ddng mua ban hang héa qudc t&, nghia vu clia bén ban.

1. Khii quat vé CISG va nghia vu ctia bén ban
theo CISG

CISG Ia mdt vin ban phdp luat quoc t&€ dudc
soan thdo bdi ﬁy ban ctia Lién hdp qudc vé Luat
thuong mai quoc t&€ (UNCITRAL) nhim huéng t&i
viec thong nhit nguon luat 4p dung cho
HPMBHHQT. Nhd vay, CISG c6 thé dugc ap dung
tuong doi dé dang cho cic HDMBHHQT giita cdc
thuong nhan dit ho dén tir nhiéu qudc gia khic nhau.

Trong CISG, cac nghia vu cia bén ban dugc quy
dinh tai Chuong II, tir Piéu 30 dén Piéu 44. Vi s6
lugng nhiéu hon va ndi dung quy dinh chi ti€t hon
50 vdi cac quy dinh vé nghia vu clia bén mua, c6 thé
tha'y CISG coi cdc di€¢u khodn vé nghia vu clia bén
bdn dudc coi nhu ndi dung nén ting ctia mot
HDBMBHH. M6t trong cdc nghia vu chinh clia bén
ban trong hgp ddng 1a nghia vu giao hang - trong
d6, cdc yéu ciu doi véi hang héa ma bén ban cin
giao cho bén mua ciing dugc CISG quy dinh tuong
ddi cu thé.

2. Nghia vu giao hang

2.1. Vé dia diém giao hang

Theo CISG, bén béan c6 thé thuc hién nghia vu
giao hang bing cich tao diéu kién thuin 1gi d€ bén
mua c6 thé d&€n mot dia diém d€ nhan hang hoic
bén ban s& phai giao hang héa cho bén mua bing
cdach @€ bén mua t6i nhan hang tai tru sd thuong
mai clia minh.

Né&u hop ddng c6 quy dinh vé viéc van chuyén
hang héa, bén ban sé& thyc hién nghia vu giao hang
bing cich chuyén hang cho bén van chuyén dau
tién. Néu bén ban c6 nghia vu phdi thu x€p viéc
chuyén chd hang héa, ho phai ky két cic hgp dong
cin thi€t dé€ viéc chuyén chd dugc thuc hién.

Tuy nhién, cdc bén trong hop ddng cin luu ¥
ring bén ban c6 thé dudc coi 12 di hoan thanh viéc
giao hang ma khdng cin phai giao hang téi tin tru
s§ ctia bén mua hodc mot dia di€m cu thé nao do6.

Trong vu tranh chdp s6 HG 970238.1, bén bén
(Italia) v bén mua (Thuy Si) di ky két hgp dong
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vé viéc in, déng quyén va giao cdc cudn sach anh.
Vi bén mua khdng thanh todn dd tién hang nén bén
bidn di khéi kién bén mua tai Toa 4n
Handelsgericht des Kantons Zurich, Thuy Si. Trong
cac 1ap ludn phan bac cia minh, bén mua da cdo
budc bén ban chua hoan thanh nghia vu giao hang.
Tuy nhién, Tda 4n cho ring vi trong hgp dong giita
cdc bén khdong quy dinh bén ban cé nghia vu vin
chuyén hang héa, do d6, bén ban dudgc coi 1a hoan
thanh nghia vy giao hang ciia minh khi giao hang
ding han cho ngudi chuyén chd. Piéu 31.a cia
CISG khdng yéu cau bén ban phdi giao hang dén
tan di€m dén, cdc thuit ngit & day déu chi ra ring
bén ban chi cin giao hang cho ngudi chuyén chd
doc 1ap. Bén ban ciing khdng phai chju trach nhiém
cho viéc nguGi chuyén chd khong thyc hién ding
nghia vu ctia ho theo hdp ddng van chuyén hang
héa (Piéu 79.2 CISG).

Do dé, cdc bén trong hop dong can luu y vé
pham vi thuc hién nghia vu giao hang ctia bén ban.
Dia di€ém giao hing - noi ma ngudi ban dudc coi la
hoan thanh nghia vu giao hang, c6 thé s& mang
nghia khic nhau tuy thudc vao thda thuin cia céc
bén, quy dinh ctia CISG hay diéu kién Incoterms
dugc cdc bén thda thudn dp dung. Pic biét, trong
HPMBHHQT, van dé chuyén chd hang ciing 1a
mot phian khong thé thi€u va viéc xdc dinh dia
diém giao hang ctia bén bén ciing s& phtc tap hon,
nhat 1a khi hang héa phai trdi qua nhiéu ching van
chuyén khic nhau.

2.2. Vé thoi gian giao hang

Tuong tu nhu viéc x4c dinh dia diém giao hang,
cin cf diu tién va quan trong nhit d€ xac dinh thdi
diém bén ban phai giao hang cho bén mua 1a hgp
ddng ctia ho. Bén ban phai giao hang cho bén mua
vao ding ngay dugc cdc bén thda thuén trong hgp
ddng, hodc vao ngay ma c6 thé x4c dinh dudc theo
cach thifc dudc quy dinh trong hgp dong.

Trong trudng hgp cdc bén khong thda thuin vé
thdi gian giao hang, bén ban c6 thé giao hang trong
mot khodng thdi gian hop 1y sau khi hop dong dudc
ky két. Viéc xdc dinh “khodng thdi gian hgp 1y”
nay cin dua vao qud trinh thuc hién hgp dong trén
thuc t&€ va su cAn nhic cong bing vé quyén 10i clia
bén mua va bén ban. Mdt s6 y&u td sau c6 thé dudc
can nhic st dung d€ xdc dinh “khodng thdi gian
hdp ly”: ban chat clia hang héa, hang héa dang
dugc sdn xuat hay da hoan thién, ngudi ban c6 cin
nhip hang tr mot nha cung ng khac hay khong,...

Trong vu tranh chiap s6 9 U 146/98, bén bén
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(Pan Mach) va bén mua (Pic) ky hgp dong mua
bén 6 t0. Theo 16i chao hang ctia bén mua, bén ban
can giao 0 t tdi cho bén mua khdng mudn hon giira
thang 3/1997. Sau d6, bén ban gt t6i bén mua mot
xdc nhan dit hang v6i ghi chi rdng thdi gian giao
hang 1a thidng 4/1997 va bdo luu quyén thay d6i
thdi gian giao hang. Bén mua ky vao xac nhian nay
va gtri lai cho bén ban ma khong c6 ¥ ki€n gi thém.
Gitra thang 3/1997, bén mua thong bdo cho bén ban
ring ho s& hiy hop ddong néu 6 t6 khong dugc gl
trudc cudi thang ndy. Thang 4/1997, bén mua tuyén
bd hly hop ddng vi vin chua nhian dudc hang tir
bén ban. T4i gitta thang 5/1997, bén ban thong bao
ring hang da sin sang dugc giao di. Vi khong thé
thda thuin va thuc hién hgp ddng véi bén mua, bén
ban da phai ban s6 hang nay theo mot hop dong
khdc vdéi gid thip hon. Bén bdn da kién bén mua,
yéu ciu thanh todn khodn chénh léch va cho ring
khong c6 thdi gian giao hang ndo dugc 4n dinh
trong hop dong.

Tda Oberlandesgericht Naumburg cta Dic
trong phdn quy€t clia minh da chi ra riing: theo
CISG bén ban phdi giao hang vao ngay da dugc an
dinh theo hgp dong (Piéu 33.a), hoic vao mot
khodng thdi gian hop 1y sau khi hdp ddng dugc ky
k&t (Diéu 33.c). Toa 4n thay riing 13i chao hang clia
bén mua l1a mot 16i chao hang cé hiéu luc, con phan
hdi ctia bén ban dugc coi la mdt hoan gia chao hang
theo Piéu 19.1 CISG. Tuy nhién, vi bén mua khong
phén ddi d& xuat thay ddi ma bén ban dua ra, hop
ddng giita cdc bén dugc coi 1a da dugc ky k&t hgp 1é
véi cac diéu khoan sita ddi da dugc chap nhan.

Tda 4n thiy riing viéc bén ban c6 thé giao hang
vao thang 5/1997 khdong dudc coi la “giao hang
trong mot khoang thdi gian hgp 1y”, du thdi gian
giao hang dugc dua ra trong 13i chao hang ban diu
clia bén mua khong trd thinh mot diéu khodn clia
hop dong, diy vin 1a mot cin cif ¢6 thé sit dung dé
quyét dinh khodng thdi gian hop ly d€ giao hang.
Khoéng thdi gian hgp Iy ma bén ban cin giao hang
tru6e hét phai dudc xem xét dua trén quan diém,
mong mudn clia cidc bén; viéc nhitng hang héa
cung loai c¢6 thudng bi giao cham hay khong ciing
khong quan trong. Theo Tda dn, vi€c bén ban tuan
tht thdi han giao hang néu trong 15i chao hang c6
tAm quan trong thi€t y&u d6i v6i bén mua va bén
ban c6 thé bi&t dugc diéu nay, do d6, bén ban c6
nghia vu phéi giao hang trong khodng thoi gian
nay. Do d6, Toa két ludn bén ban di vi pham nghia
vu giao hang theo Piéu 33 CISG.
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Vi viéc CISG khong dua ra mdt cdch thic xdc
dinh khodng th&i gian hgp 1y, cdc bén trong hgp
ddng ciing nhu cd quan gidi quy&t tranh chip phai
dya vao nhitng théa thuin, y chi, nguyén vong
clia cdc bén khi tham gia hgp dong, dic diém cida
hang héa ciing nhu cdc diéu kién thuyc t€ khac dé
xdc dinh dugc khodng thdi gian hgp 1y trong tiing
trudng hgp. Tuy nhién, khéng phdi lic nao ciing
¢6 thé xdc dinh dugc nhitng y&u t6 mot cach dé
dang, nén viéc xdc dinh pham vi quyén va nghia
vu clia cdc bén ciing gip phai nhiéu khé khin. Do
dé, khi tham gia hgp ddng, cdc bén nén c6 ging
cu thé héa céc yéu cAu vé thdi han thuc hién
nghia vu cling nhu cdc vin dé khéc clia hgp dong;
can ddm bio nhitng dé xui't thay ddi, sita ddi hop
ddng phai nhan dudc xdc nhian dong y clia phia
bén kia dé khong cé nhitng tranh chdp khong
ddng c6 saunay.

2.3. Vé cdc yéu cdu doi véi hang hoa

2.3.1. Hang héa phdi phit hop véi hop dong

Céc tiéu chi ¢6 thé dung d€ danh gia tinh phi
hgp ctia hang héa véi hgp ddong dudc quy dinh
trong Piéu 35 CISG:

Vé khdi lugng hang héa, bén bdn cin giao
diing s6 lugng hang dugce quy dinh trong hgp dong
- viéc giao lugng hang it hon hodc nhiéu hon déu
c6 thé bi coi 1a vi pham hgp ddng. Trong trudng
hop cdc bén thda thuin s lugng hang héa bén
ban phai giao theo hudng st dung cdc thuidt ngit
nhu “nhiéu hon hoic it hon..”, “khdng it hon”
hoic “khodng”, thi bén bdn s& c6 quyén tu dinh
doat & mot mitc do nhat dinh vé khdi lugng hang
héa cu thé ho sé& giao cho bén mua.

V& chit lugng clia hang héa, ngudi ban phai
giao hang c6 chdt lugng ding nhu cdc quy dinh
trong hgp dong. Trong trudng hgp cdc bén doi khi
khong chi ra mot cach cu thé cic yéu cau vé dic
tinh, chi't lugng clia hang héa thi c6 thé st dung
quy dinh tai Piéu 35.2 CISG dé x4c dinh tinh phu
hdp ctia hang héa véi hop dong.

Trong trudng hgp ban hang theo miu, hang chi
dudc coi 1a phu hgp véi hgp ddng néu hang dugc
giao ding v6i miu ma bén ban tirng cung cap cho
bén mua.

N&u xét vé quy chuin d6ng géi hang héa, hing
dudc coi 12 phli hgp véi hop ddng khi dudc déng
g6i theo cach thong thudng cho nhitng hang cling
loai hoiic 1a cdch thich hgp d€ giit gin va bdo vé
hang héa do.

N&u xét vé muc dich st dung clia hang héa thi

hang héa dugc coi 1a phit hop véi hop ddong néu cé
nhitng dic diém phit hgp véi muc dich st dung.
Hang héa ma bén ban giao phai phit hop d€ st dung
cho muc dich théng thudng - nhitng muc dich st
dung ma hang héa cuing loai thudng dap Gng dugc.

Trong vu tranh chdp s& 13 U 51/93, bén bdn
(Thuy Si) va bén mua (Pic) da ky hop dong mua
ban mot loai trai ciia New Zealand. Tuy nhién,
bén mua da tr chdi thanh todn sau khi nhitng con
trai bi két luan 1a “khong hoan toan an toan” vi
lugng cadmium trong chiing 16n hon ding ké so
v6i mifc cadmium dudc khuyé&n cdo bdi BY Y t&
Lién bang BPic. Bén mua da thong bdo cho bén
bdn ring hang héa khong phu hgp véi hdp dong
va yéu ciu bén ban nhin lai hang. Bén ban khong
ddng y va hai bén da dua tranh chdp clia minh ra
Toa dn ctia Bic.

Toa 4n cip cao tai Frankfurt (Oberlandesgericht
Frankfurt am Main) nhan dinh ring thong bdo clia
bén mua 12 mdt tuyén bd hiy hop dong theo Didu
26 CISG. Theo quan diém ctia Toa, trong trudng
hdp nay, hang héa c6 thé dugc coi l1a phit hdp véi
hdp ddng vi ching “phit hgp véi nhitng muc dich
st dung ma hang héa cung loai thudng ddp tng
dugc” theo Piéu 35.2.a CISG. Toa 4n nhan thay
ring cdc chi thi clia B6 Y t& Lién bang Pic vé cdc
sdn pham thiy hdi sdn chi mang tinh khuyé&n nghi
(khong bt budc phéi dudc d4p dung) va ham lugng
cadmium c6 hai cho stic khde con ngudi s€ khac
nhau d6i vé6i cc loai thuc phdm khéac nhau. Trong
hdp ddng ctia minh, cic bén ciing khong bi€u hién
16 sy dong y hodc ngdm déng y v&i ham lugng
cadmium dugc khuyén nghi. Bén canh dé, Toa 4n
con cho riing, hang héa c¢6 thé dudc coi 1 phit hdp
v6i hgp ddng ca khi bén ban khong tuan thi cic
quy dinh phap luit vé diéu kién d€ hang héa dudgc
luu thong trén thi trudng clia titng nudc nhap khau;
day la cach gidi thich phit hgp dé€ Piéu 35 c6 thé
4p dung thong nhit v6i Piéu 7.1.

C6 thé thdy, trong vu tranh chdp néi trén, van
dé xdc dinh tinh phii hgp ctia hang héa khd phic
tap. Toa 4n da ti€p can theo huéng dé cao thda
thuin clia cdc bén trong hgp dong cling nhu so
sdnh cong dung, muc dich st dung ctia hang hda
12 d6i tugng cla hop dong vé6i cdc hang hda cling
loai d€ két luan lidu hang héa c6 dudc coi la phu
hdp v6i hgp ddong hay khong. Pic biét, Toa con
nhan manh tinh “quéc t&€” ctia CISG ciing nhu clia
hang héa khi cho riing hang héa vin c6 thé dudc
coi 1a phit hgp véi hgp dong ngay ca khi chiing
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khong ddp tng dudc cic tiéu chuin dugc ditra tai
mdi qudc gia nhap khdu. Tuy nhién, ciing can luu
y ring diy 12 mot nhan dinh c6 thé gay tranh cii
va cling mang tinh rii ro cao cho bén mua. D&
khong bi vo tinh mua nhitng hang héa khong thé
hoic khé c6 thé lvu thong trén thi trudng nudc
minh, bén mua phai ¢6 hi€u biét t5t vé phap luat
va rit cin trong khi ky k&t hgp dong. Trong mot
s6 trudng hgp, d€ ddm bio quyén Idi clia minh,
bén mua phdi st dung nhitng quy dinh khic cia
CISG dé 1am cin c hity hgp ddng chit khong thé
st dung tinh chit “phil hgp véi hgp ddng” theo
biéu 35 CISG.

2.3.2. Hang héa - doi tuong ciia hop dong,
khong duoc lién quan téi tranh chdp vdi bét ky bén
thit ba nao

CISG quy dinh vé cdc nghia vu giao hang cda
bén bdn trong nhitng trudng hgp c6 li€n quan téi
bén thit ba tir Piéu 41 d&€n Piéu 44. CISG yéu cau
hang h6a ma bén ban giao cho bén mua phdi la
nhitng hang héa khong thudc quyén sd hitu clia
bén tht ba. Ngudc lai, viéc chuyén giao cho bén
mua hang héa dang thudc quyén sé hitu clia bén
thit ba sé& bi coi 12 hanh vi vi pham hgp ddng,
trir trudng hgp cdc bén c6 thda thudn chdp nhan
diéunay.

Tuy nhién, ngudi ban c6 thé khong bi rang budc
bdi cdc nghia vu néu vao thdi di€m giao k&t hop
ddng, ngudi mua di biét hoic phai biét vé sy hién
hitu cia quyén s& hitu hay khi€u nai cda bén thif ba;
hoidc quyén s& hitu hay khi€u nai nay xuat phat tir
viéc ngudi ban da thuc hién theo cic ban thiét k&
k¥ thuat, hinh v&, cdng thitc hay nhitng s& liéu cd s§
do ngudi mua cung cap.

Trong vu tranh chap s6 VIII ZR 268/04, bén
mua (Ha Lan) mua mot chiéc 6 to da qua sir dung tir
bén ban (Pitc). Khodng hai thing sau chi€c xe bi
canh sat thu git vi nghi ngs diy la tai san bi trdém
cip & Paris. Sau d6 bén mua da dudc cong ty bdo
hi€m yéu ciu trd lai chi€c xe vi cong ty di bdi
thudng cho chu s§ hitu truGc diy, tuy nhién bén
mua da tir chdi. Hai thdng sau khi chi€c xe bi thu
giit, bén mua gti vin ban yéu cAu bén ban hoan lai
s6 tién da thanh todn. Sau d6, bén mua kién bén
ban tai Toa 4n Pitc dé yéu cau chdm dit hgp dong
va bdi thudng thiét hai.

Toa 4n xdc dinh van dé yéu cAu chdm dit hop
ddng va bodi thudng thiét hai clia bén mua dudc xem
xét theo Diéu 41 CISG.
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Toda 4n cho ring tuy bén bdn c6 nghia vu giao
hang khong bi rang budc bdi bat ¢t quyén sd hitu
hoic khi€u nai nao cta bén thit ba, nhung bén
mua khong thé chi dua vio diéu nay d€ cham dit
hdp ddng hay yéu cAu bdi thudng thiét hai. Vibén
mua da khong thong bdo t§i bén bdn trong mot
khodng thdi gian hgp 1y sau khi ho biét dugc van
dé hang héa c6 thé thudc sé hitu hodc bi khi€u nai
bdi bén thd ba (Piéu 43.1 CISG). Tda 4n cho ring
viéc bén mua chi gii thdng bdo cho bén ban hon
hai thdng sau khi cdnh sit thu giit chi€c xe la
khong hop 1y. Bén mua khong cAn mot su tu van
chuyén moén nao dé€ hi€u ring viéc thu giit nhu
vy ngu y ring c¢6 khd ning chi€c xe dang thudc
quyén s hitu ctia mot bén thit ba, do d6, 1& ra ho
nén thong bdo cho bén badn s6m hon; cling khong
c6 bing chitng cho thdy bén mua c6 nhitng 1y do
hgp ly theo Diéu 44 CISG.

Vi nhitng 1y do trén, Toa 4n di bac yéu ciu clia
bén mua.

Trong vu tranh chap trén, tuy bén mua thuc t&
phdi chiu nhitng thiét hai vé kinh t& khi hang h6a bi
thu giit, bi mat co hoi c6 thé ban hang héa trong
tuong lai, nhung lai khong thé yéu cau bén ban bdi
thudng thiét hai. Bén mua d3 mait quyén chim dit
hgp ddng va ddi bdi thudng thiét hai vi di khong
thuc hién nghia vu thong bdo cho bén ban trong
mot khodng thdi gian hgp 1y. Toa dn da dp dung
nghiém khic cdc quy dinh cia CISG dé bic yéu
cAu clia bén mua. Phin quyé&t ctia Tda 4n chinh 12
st nhic nhd cdc bén trong hop dong riing bing viéc
thuc hién ding nghia vu, ho mdi c6 thé ddm bio
ring quyén 1¢i ctia minh ciing dudc bio vé va sé&
khong phai chiu nhitng thiét hai ding ti€c.

3.Kétluan

Tir thoi diém c6 hiéu luc t6i nay, CISG ludn
dudc coi 1a khung phdp ly ddng nhit, hién dai vé
HPMBHHQT c¢6 stic énh hudng rong trén toan
th& gi6i hién nay. Cdc doanh nghiép Viét Nam c6
thé 4p dung CISG trong cic HDMBHHQT ciia
minh. Tuy nhién, ciing cin luu ¥ t6i mot s6 kho
khan trong viéc gidi thich luit, cling nhu xdc dinh
pham vi nghia vu cda minh, dic biét khi lién quan
tdi cdc khai niém con c6 phan md ho, vi du nhu
“trong khodng thdi gian hgp 1y”. Viéc dp dung
CISG trong hgp dong gitp doanh nghiép Viét
Nam c6 dugc nhitng co hdi hdp tic véi nhitng doi
tdc tiém ning trén thé gidi, tao ti€ém ning phdt
trién trong tuong lai m
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ABSTRACT:

The United Nations Convention on Contracts for the International Sale of Goods (CISG) in
general and the CISG's provisions on the obligations of the parties in an international contract of
sale in particular are always important fundamentals that traders can apply when they perform their
contracts or dispute settlement agencies can use to determine the scope of rights and obligations of
the parties in disputes related to the international sale of goods contract. By analyzing the CISG's
provisionson the obligations of the seller and some related disputes, this paper draws some notes
and recommendations for Vietnamese businesses when applying the CISG.
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