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TOM TAT:

Bién phdp bdo ddm thi hanh 4n dan sy va bién phap cudng ché thi hanh 4n dan su 1 t6 hgp
nhém céc bién phdp bdo ddm va cudng ché thi hanh 4n dan sy, ¢6 vai trd dic biét quan trong
trong viéc gidp cho qu4 trinh thi hanh 4n dan sy dugc dién ra hiéu qui. Néu nhu cdc bién phip
nay dudc thyc hién khdng thdng nhat, khong ddng bd va khdng kip thdi thi viéc thi hanh 4n din
sy s& gip rat nhiéu kho khin. PE ddm bao cho cdc bién phdp bdo ddm va cudng ché thi hanh 4n
dan sy phat huy hiéu qua, doi hdi cdc quy dinh ctia phap luat vé& cdc bién phip ndy phdi dugc
hoan thién dé tao hanh lang phap 1y vitng chic cho cd quan thi hanh 4n dan sw, Chap hanh vién
va duong sy thuc hién. Tuy nhién, hién nay mot s6 quy dinh vé bién phdp bdo ddm thi hanh 4n
dan sy va bién phdp cudng ché thi hanh 4n dan sy da boc 10 mdt s& han ché, bat cap 4nh hudng
khong nhé d&n hiéu qua cla viéc thi hanh 4n dan su. Vi vay, day 1a vin dé cAn dudc nghién ctru
dé tir 46 dé xuat cdc ki€n nghi nhiim khic phuc nhitng han ché&, bit cap do.

Ti khéa: bién phap bdo ddm thi hanh 4n dan sy, bién phdp cudng ch€ thi hanh 4n dan sy, thi
hanh 4n dan su.

1. Dit vin dé

K&t qud thi hanh 4n din sy thanh cong c6 vai
trd rit quan trong trong viéc ddm bdo tinh nghiém
minh, tinh kha thi ctia viéc thyc thi mot bdn 4dn,
quyé&t dinh cta Toa 4n, tir d6 gép phdn ddm bio
quyén 1gi chinh ddng cho ngudi dugc thi hanh 4n
va dong thdi gitp duy tri trit tw phdp 1y trong xa
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hoi. Tuy nhién, k€t qud thi hanh 4n phu thudc vao
rat nhiéu y€u to, trong d6 c6 su tw nguyén, ¥ thifc
chap hanh phdp luit cda ngudi phdi thi hanh 4n.
Trén thuc t€, c6 khong it trudng hgp ngudi phdi
chap hanh 4n khdng tu nguyén chap hanh 4n, do
d6 co quan thi hanh 4n phdi 4p dung dén cdc bién

phdp bido ddm va cudng ch€ thi hanh 4n. Tuy
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nhién, hién nay, viéc 4p dung bi€én phdp cudng
ch€ thi hanh 4n dan sy dd boc 16 mot sd bat cap,
vuéng mic can sém khic phuc.

2. Mot s ba't cap, viiéng méic niy sinh trong
4p dung bién phiap bdo dam, bién phip cudng
ché thi hanh 4n din sy va ki€n nghi hoan thién

2.1. Vé vigc dp dung bi¢n phdp bdao ddm

Thyc t&€ da ching minh, viéc 4p dung bién
phdp bdo ddm c6 ¥ nghia rat 16n trong viéc ngin
chiin viéc tdu tan, hiy hoai tai sin, tron tranh viéc
thi hanh 4n. Bién phdp bdo ddm c6 thé do duong
su c6 don yéu cau chap hanh vién 4p dung hoic
do chap hanh vién ty minh quy€t dinh 4p dung.
Tuy nhién, khi 4p dung céc bién phdp bdo ddm da
ndy sinh bt cap, vuéng mic trong viéc 4p dung
bién phdp phong tda tai sdn, d6 1a: Theo quy dinh
tai khodn 2 Piéu 67 Luat Thi hanh 4n dian su nim
2008, stra ddi, b6 sung nim 2014 (Luat THADS)
thi “Quy&t dinh phong tda tai khodn, tai sdn & ndi
glri giff phai xdc dinh ro sd tién, tai sdn bi phong
téa. Chap hanh vién phdi giao quyé&t dinh phong
tda cho cd quan, t§ chiic, c nhan dang quan ly tai
khodn, tai sdn ctia ngudi phai thi hanh dn. Trudng
hgp can phong tdéa ngay tai khodn, tai sin cda
ngudGi phai thi hanh dn & noi gl gitr ma chua ban
hanh quyét dinh phong téa thi Chdp hanh vién lap
bién ban yéu cau cd quan, t& chifc, c4 nhan dang
quén 1y tai khodn, tai sdn cia ngudi phai thi hanh
dn phong tda tai khodn, tai sin d6. Trong thdi han
24 gi5s k& tir khi 1ap bién ban, Chap hanh vién phai
ra quyét dinh phong tda tai khodn, tai sin. Cd
quan, t& chiic, c4 nhan dang quan Iy tai khodn, tai
san phdi thuc hién ngay yéu ciu clia Chap hanh
vién vé phong tda tai khodn, tai sdn. Bién bdn,
quyét dinh phong tda tai khodn, tai sdn trong
trudng hdp nay phai dudc glti ngay cho Vién kiém
sdtnhan din cling cAp”.

Theo quy dinh nay, khi x4c minh dugc ngudi
phdi chdp hanh 4n c6 tai khodn tai t8 chic tin
dung Chap hanh vién c6 quyén yéu cAu nhitng co
quan, td chifc nay ti€n hianh ngay viéc phong tda
tai khodn d6. Tuy nhién trén thuc t&, c6 khong it

trudng hop do mudn git mdi quan hé 1am in vé6i
khach hang nén khi vira mdi nhan thay tai khodn
cia khdch hang c6 dau hiéu bi phong tda, thi
ngay lap tic da c6 ngudi clia td chic tin dung d6
bdo tin cho ngudi phdi chdp hanh 4n chuyén hét
toan bo tién cé trong tai khodn sang mot tai
khodn khéc. Do d6, khi Chap hanh vién chua kip
phong tda tai khodn cia ngudi phdi thi hanh dn
thi tai khodn d6 da trong rdng, gy khé khin cho
qud trinh thi hanh dn.

2.2. Vé viéc dp dung bi¢n phdp cudng ché thi
hanh dn

Thit nhdt, ké bién nha clia ngudi phai thi hanh
4n nhung nha d6 lai ndm trén dit cda ngudi khéc:
Trong thdi gian qua, dd cé khong it trudng hgp
ngudi phai thi hanh 4n chi ¢6 tai sdn ddng gid nhat
dé thi hanh 4n, nhung ngdi nha d6 lai dugc xay
dung trén dat thudc quyén sd hitu clia ngudi khéc.
Cu thé nhu: vu viéc clia anh Nguyén Xuan Nam la
ngudi phai thi hanh dn trong mot ban dn da cé
hiéu luc cda Toa 4n nhan dan thinh phd Ha Noi.
Theo d6, anh Nam phai trd cho anh Lé Tién Diing
s6 tién hon 1,1 ty déng. Qud trinh x4c minh thi
hanh 4dn cho thdy, ngoai tai sdn 1a ngdi nha 3 ting,
anh Nam hiu nhu khong c6 tai sin gi c6 gid tri
khdac. Do anh Nam khong ty nguyén thi hanh 4n
nén co quan thi hanh dn budc phdi ké bién ngoi
nha ndi trén. Tuy nhién, ngdi nha anh Nam dang &
lai xay dung trén dat cia cha anh l1a 6ng Nguyén
Xuain Phuong. TruSc diy, khi anh Nam 14y v,
ong Phuong da cit mot phan di't cda minh d€ chia
cho ciu con trai ra  riéng. Tuy nhién, viéc cho dat
chi dirng & viéc néi miéng, thyc t€ d&€n nay quyén
stt dung toan b manh dit ndy vAn mang tén ong
Phuong. Anh Nam khong cé bit ctt gidy to gi
chitng minh 6ng Phuong di cho anh sd hitu quyén
st dung manh da't nay. Vao thdi diém anh Nam bi
thi hanh 4n, 6ng Phuong ciing chdi phing viéc
minh cho con trai mdnh dat nay ma chi néila “cho
mugn”. Ong ciing khong déng y dé€ co quan thi
hanh 4n ké bién cd quyén st dung dit ctia minh.
Do d6, c¢6 quan thi hanh dn chi ké& bién dugc ngoi
nha cia anh Nam nim trén phin dit clia 6ng
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Phuong. Ké bién nhi nhung c6 d€n miy 1an mé
phién di'u gid rdi ha gid, nha vin khong ban dugc
vi khong ai mudn mua ngdi nha khong gin lién
véi dat'. Nhu vay, mic di c¢6 ké bién dudc tai sdn
nhung khong thé ban tai sdn d6 d€ 1ay tién phuc
vu cho viéc thi hanh dn dugc.

Thit hai, vé viéc dinh gid tai sdn da dugc ké
bién: D€ xdc dinh gid tri clia tai sin ban dau gia
dé thi hanh 4n, viéc dinh gid tai sdn tai sdn di
dugc ké bién 1a rat can thi€t, dm bdo t6t quyén
1gi chinh ddng cho ngudi phéi thi hanh dn va ngudi
dugc thi hanh 4n, ddm bdo viéc thi hanh 4n dugc
dién ra minh bach, khdch quan. Tuy nhién, khong
phai lic nao cdc duong sy ciing thda thudn dugc
vdi nhau vé gid tri clia tai sdn dugc ké bién ma c6
rat nhiéu trudng hgp do duong sy khong thda
thuan dugc vé gid tai sdn hoic t6 chifc thim dinh
gid tai sdn nén trong thdi han 5 ngay ké tir ngay
ké bién tai sdn, ChAp hanh vién c6 quyén ky hgp
ddng dich vu véi t& chiic thim dinh gid trén dia
ban cAp tinh ndi c6 tai sin ké bién d€ ti€n hanh
dinh gi4 tai sdn (di€m a khodn 2 diéu 98 Luat Thi
hanh 4n dan sy). Do d6, rat c6 thé trong thsi gian
cho dgi tai san ké bién dugc dinh gid thi gid tri cia
tai sdn ké bién di bi gidm siit so v6i thdi diém ké
bién, gy thiét hai cho ngudi phdi thi hanh dn.

Thit ba, tai khodn 1 diéu 13 Nghi dinh s&
33/2020 stta d6i, bd sung Nghi dinh s6 62/2015
huéng din mot s§ diéu cia Luat THADS quy
dinh: “Viéc dp dung bién phdp bido ddm, cudng
ché thi hanh 4n phdi tuong Gng vdi nghia vu cda
ngudi phdi thi hanh dn va cédc chi phi thi hanh dn
theo quy dinh ctia phdp luit, trir trudng hgp tai sdn
duy nhi't cia ngudi phai thi hanh 4n 16n hon nhiéu
1an so v6i nghia vu thi hanh 4n ma tai sidn d6
khong thé phan chia dugc hoic viéc phan chia
lam gidm dang k€ gid tri cla tai sdn; thi sdn bdo
ddm da dugc ban dn, quyét dinh tuyén xi Iy d€ thi
hanh 4n hodc trudng hdp quy dinh tai khodn 4
Diéu 24 Nghi dinh nay”. Trén thuc t&, néu gip
phai trudng hgp nay sé giy khé cho Chap hanh
vién. B&i 1&, n€u ngudi phdi chap hanh 4n chi con
duy nhat mot tai san c6 thé ké bién, ban dau gid
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d€ thi hanh 4n nhung vi tai sdn duy nha't cia ngudi
phdi thi hanh 4n 16n hon nhiéu 1an so véi nghia vu
thi hanh 4n ma tai sdn d6 khong thé phan chia
dugc hodc viéc phan chia 1am gidm ddng k€ gid tri
clia tai sdn ma Chap hanh vién khong thé ké bién,
bdn ddu gia tai sdn thi Chap hanh vién phaildy i
sdn nao clia ngudi phai chdp hianh 4n d€ thi hanh
4n? Mit khdc, n€u Chap hanh vién c¢d tinh ké
bién, ban dau gid tai sdn con lai duy nha't dé d€ thi
hanh 4n thi trdi véi quy dinh ctia phdp luit, dong
thdi gid du n€u nghia vu phdi thi hanh dnchicé 5 -
7 triéu déng nhung lai phai ké bién, ban diu gid
quyén st dung dat va quyén sé hitu nha & gin lién
trén dat c6 gid tri 1 ty ddng thi viéc xit 1y nhu vy
1a khé thuyét phuc, trong qué trinh thi hanh 4n c6
thé€ s& gip phai su chong ddi quyét liét tir phia
ngudi phdi chap hanh 4n. Do dé, khi roi vao tinh
hudng nay phap luat chua dy liéu duge phuong 4n
dy phong d€ viéc thi hanh dn dugc thyc thi.

Thit tu, di€m b, khodn 1 diéu 44a Luat Thi
hanh 4n din sy sta d6i, b6 sung nim 2014 quy
dinh v€ viéc xdc dinh chua c6 di€u kién thi hanh
dn: “Ngudi phai thi hanh dn phdi thi hanh nghia
vu vé trd vat dic dinh nhung vat phdi trd khong
con hoic hu hdng d&€n mitc khong thé st dung
dugc; phai tra gidy td nhung gidy td khong thé thu
hdi va ciing khong thé cip lai dugc ma duong sy
khong c6 thda thudn khdc”. Trong khi d6, theo
quy dinh tai khodn 2 Piéu 113 Bo ludt Dan sy nim
2015 thi: “Vat didc dinh 1a vat phan biét dudc véi
cdc vat khic bing nhitng dic diém riéng vé ky
hiéu, hinh ddng, mau sic, chat liéu, dic tinh, vi tri.
Khi thuc hién nghia vu chuyén giao vat dic dinh
thi phai giao ding vat d6”. Nhu vay, vat dic dinh
12 vat duy nhat, khong thé thay th&, tuy nhién, néu
khi vat dic dinh dd khong con hoic dén mic
khong thé st dung dugc lai duge x&p vao trudng
hdp chua c6 diéu kién thi hanh 4n thi sé din dén
tinh trang khong thé gidi quyé&t viéc thi hanh 4n
ddi vé6i trudng hdp nay dudc.

Thit ndm, theo quy dinh tai khodn 5 diéu 115
Luat Thi hanh 4n din sy sia d8i, b6 sung nim
2014 quy dinh vé van dé cudng ché trd nha, giao
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nha thi: “Trudng hgp cudng ché giao nha 1a nha &
duy nhit cla ngudi phdi thi hinh 4n cho ngudi
mua dugc tai sdn ban dau gid, n€u xét tha'y sau khi
thanh todn cdc khodn nghia vu thi hanh d4n ma
ngudi phai thi hanh 4n khong con di tién dé thué
nha hodc tao 1ap ndi § mdéi thi truGe khi lam thi
tuc chi trd cho ngudi dugc thi hanh 4n, Chap hanh
vién trich lai tir s6 tién bdn tii sin mdt khodn tién
dé ngudi phai thi hanh 4n thué nha phit hop véi
gid thué nha trung binh tai dia phuong trong thoi
han 01 ndm”. Pay dugc xem la mdt quy dinh
mang tinh nhan vin d6i v6i ngudi phai thi hanh
4n, tuy nhién quy dinh nay ciing ndy sinh bt cap
trong thuc tién 4p dung. Theo d6, n€u nhu ngudi
phdi thi hanh 4n khong con di tién thué nha hoic
tao 14p noi § méi thi Chap hanh vién sé& trich ra
mot khodn tién “phui hgp v6i gid thué nha trung
binh tai dia phuong trong thdi han 01 nim”. Mic
du vay nhung day la quy dinh mang tinh chung
chung nén rat khé dinh lugng, bdi 1€ hién nay Luit
Thi hanh d4n dan sy va cdc viin bin huéng din thi
hanh chua c6 huéng din viéc tinh gid thué nha
trung binh tai dia phuong sé tinh nhu th€ nao?
“Pia phuong” & diy dugc hi€u 1a cAp don vi hanh
chinh linh thd nao (cAp xa, cap huyén hay cap
tinh)? “Gi4 thué nha” & day dugc hi€u 1a gid nha
tro, hay nha & nguyén cin? Va can phdi khdo sit
bao nhiéu gid nha cho thué trén dia ban rdi chia ra
dé 14y gid thué nha trung binh? Do day 13 nhitng
vdn @& ma Luat THADS va cdc vin ban huéng
din thi hanh con bé ngd nén trén thuc t& viéc 4n
dinh khodn tién thué nha dé dua cho ngudi phai
thi hanh dn thudng dwa vao y chi chi quan cta
Chap hanh vién, tir d6 c6 thé phat sinh hién tugng
thi hanh dn dan su cia cdc vu 4n khdc nhau nhung
§ trén cling mot dia phuong, tuong tu bdn chat,
mic do, diéu kién hoan cidnh thi hanh 4n song
khodn tién thué nha ma nhitng ngudi phai thi hanh
dn trong cdc vu dn lai nhdn dugc cdc mic khic
nhau. Ngoai ra, mic du quy dinh nay dugc xem la
mang tinh nhan vin ddi v6i ngudi phdi thi hanh 4n
song néu nhu khodn tién bdn diu gid ngdi nha
khong di d€ thi hanh 4n hoic khodn tién thu dugc

tif viéc ban ddu gid ngdi nha d€ thi hanh 4n lic
diu vira dd dé thi hanh 4n song do phai trich ra
mot khodn d€ dua cho ngudi phdi thi hanh 4n thué
nha do ho khong con di tién d€ thué nha hoic tao
1ap ndi § mdi nén khong con di d€ thi hanh 4n thi
viéc trich mot khodn tién tir tién thu dugc thong
qua viéc ban ddu gid ngdi nha dé dua cho ngudi
phai thi hanh dn thué nha trong nhitng trudng hgp
nay liéu c6 hop 1y? Khodn tién thi€u hut trong thi
hanh dn trong trudng hgp nay sé phdi xi ly nhu
th€ nao? Quyén 16i hgp phdp clia ngudi dugc thi
hanh 4n phai gidi quy&t nhu thé nao d€ dugc ddm
bdo trong trudng hgp nay? TAt cd nhitng van dé
nay déu chua dugc Luat Thi hinh 4n din sy va cdc
vin badn huéng din thi hanh dé cap va lam 6.

2.3. Mot 56 kién nghi hoan thién nham khdc
phuc nhiing bét cdp, vudng mdc trong viéc dp
dung cdc bi¢n phdp bdo dam, bi¢gn phdp cuong
ché'thi hanh dn dén su

2.3.1. Béivdiviéc dp dung bién phdp bdo ddim

D6i véi viéc dp dung bién phdp phong tda tai
san 1a tai khodn dugc md & céc t6 chic tin dung:
dé khic phuc tinh trang tdu tdn tién c6 trong tai
khoén khi thdy c¢6 d4u hiéu sip bi phong tda tai
khodn, Luat Thi hanh 4n dan sy cin bs sung quy
dinh: t8 chdc tin dung da thyc hién giao dich
chuyén tién sang tai khodn khdc cho ngudi phai
thi hanh 4n phdi cung c4p thong tin tai khodn ngan
hiang noi ngudn tién dugc chuyén d&€n. Néu t§
chitc tin dung khdng cung cip thong tin tai khodn
d6 hodc Chap hanh vién, ngudi dugc thi hanh 4n
chitng minh dugc t§ chifc tin dung ¢ y trong viéc
gitip ngudi phdi thi hanh 4n chuyén tién dé€ tron
tranh viéc thi hanh 4n thi giao dich chuyén tién d6
bi vo hiéu, ddng thdi td chiic tin dung d6 sé& bi xi
1y theo quy dinh ctia phép luat.

2.3.2. DBéi véi viéc dp dung bién phdp cudng
ché’thi hanh dn

Thit nhdt, thong nhat doi véi trudng hop khi ké
bi€n nha clia ngudi phai thi hanh 4n nhung nha dé6
lai ndm trén dat cda ngudi khdc din dén viéc ban
dau gid tai sdn do bi that bai thi cd quan thi hanh
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dn dudc dp dung khodn 1, khodn 2 va khodn 3
diéu 104 Luat THADS stta ddi, b6 sung nim 2014
dé gidi quyét.

Thit hai, vé viéc dinh gid tai sdn da dugc ké
bién: cAn bd sung ch& dinh viéc dinh gid tai san thi
hanh 4n dugc thuc hién song song, ddng thdi vdi
viéc ké bién tai sdn thi hanh dn.

Thit ba, & quy dinh tai khoan 1 diéu 13 Nghi
dinh s& 33/2020 stta d6i, bd sung Nghi dinh s&
62/2015 huéng din mot s6 diéu ctia Luat Thi hanh
4n dan sy phi hgp véi thyc tién thi hanh, cin bs
sung quy dinh n€u x3y ra nhitng trudng hgp nay,
ngudi phdi thi hanh 4n phép ti€n hanh cam cd, thé
chdp tai sdn d6 dé 14y tién thi hanh 4n.

Thit tu, b6 quy dinh “Ngudi phdi thi hanh dn
phdi thi hanh nghia vu vé trd vit dic dinh nhung
vat phdi trd khong con hoidc hu hdng dé€n mic
khong thé st dung dudc;” tai dié€m b khodn 1 diéu
44a Luat THADS stra ddi, b sung nim 2014 dé
tranh tinh trang tdn dong hd so thi hanh 4n khong
c6 khd niing thyc hién trén thyc t€.
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cho ngudi phai thi hanh dn thué nha do ho khong
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ABSTRACT:

Civil judgment enforcement security measures and civil judgment enforcement measures are
kinds of measures to secure and enforce civil judgments, playing a particularly important role in
effective execution of judgments enforcement. If these measures are not implemented
uniformly, synchronously and untimely, the civil judgment enforcement will face many
difficulties in practice. It is required that the legal provisions on these measures be perfected to
create a solid legal corridor for civil judgment enforcement agencies, enforcers and involved
parties to perform. However, current regulations on measures to secure civil judgment
enforcement and measures to enforce civil judgments have revealed several limitations and
inadequacies that affect the effectiveness of enforcement civil judgment. Therefore, this is an
issue that needs to be studied to propose suggests and recommendations.

Keywords: measures to secure civil judgment enforcement, coercive civil judgment
enforcement measures, civil enforcement.
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