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PE XUAT BAO HO
NHAN HIEU MUI HUONG
TAI VIET NAM

® LE PINH QUYET

TOM TAT:

Nhin hiéu mui huong (NHMH) 12 mot trong hai nhan hiéu ma Hiép dinh D3&i tic toan dién
va Ti€n bo xuyén Thdi Binh Duong (CPTPP) yéu cAu cdc qudc gia thanh vién phdi bio ho. Py

12 mot van dé vAn con méi v6i phdp luat S& hitu tri tué clia Viét Nam. Ngay tir dau, Luat S&
hitu tri tué¢ Viét Nam da gi6i han pham vi bio hd nhan hiéu I1a nhitng “dau hiéu nhin thi'y dugc”,
din t6i mot khodng trong phap 1y rat 16n trong viéc bdo hd nhitng diu hiéu khong thé nhin
tha'y. Bai vi€t du6i day sé phan tich vé cd ché€ bdo ho NHMH - mot nhian hiéu phi truyén thdng
(PTT). T d6, néu ra nhitng thuin 1gi, thach thiic trong vi€c bao ho NHMH tai Viét Nam va dé
xui't hoan thién quy dinh phdp luat vé vAn dé nay.

Tu khéa: sd hitu tri tué, nhan hi€éu mui huong, Viét Nam.

1. Khai quit vé bao ho quyén sé hitu tri tué
doi véi mui huong theo co ché quyén sé hitu
cong nghiép doi véi nhan hié¢u

Trudc hét, can phai khing dinh: Tai sin tri tué
(TSTT) mui huong 1a mot TSTT PTT, do théa man
didy dl cdc diéu kién nhin dién clia mot TSTT
PTT bao gém:

(i) Thda min 5 dic diém ctia mot TSTT, d6 a:
thudc tinh v6 hinh, c6 tinh xdc dinh dudc, ¢6 tinh
sdng tao, tinh khong bi hao mon va cé khad niang
sinh 101;

(ii) Khong dudc ciu thanh ti chit, sd, cdc
hinh v& hoidc cdc ddu hiéu nhin thdy dugc ma
dugc ciu thanh ti nhitng thanh phan chita huong
li€u va mui.

Do d6, khi bdo hd quyén SHTT d6i v6i mui
huong theo c¢d ché& nhin hiéu, tic ching ta dang
bdo hd modt nhan hiéu PTT, véi cdch thic bdo ho
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va diéu kién bdo hd khdc biét vdi cdc nhdn hiéu
truyén thdng thong thudng.

ﬁy ban Thudng vu phap luit vé nhin hiéu, kiéu
ddng va chi din dia ly (SCT) ctia WIPO tai Hoi
nghi nim 2006 di dua ra vin kién SCT 16-2 vé
cédc loai nhan hi€u mdi “New types of marks”, day
1a thudt ngit ddu tién trong cdc vin ban clia tS chitc
qudc t& dé cap dén van dé nay. Tuy nhién, tai cdc
Hoi nghi va vin ban ti€p theo, WIPO lai sit dung
thudt nglt “non-traditional trademarks” (“nhdn
hiéu PTT”)!.

S& Cong Thuong cho ring ngoai dién cla nhian
hiéu PTT rit rong, bao gdbm: nhin hiéu mau, nhan
hiéu mui, nhan hiéu vi,... Hiép hdi Nhian hiéu qudc
t€ (INTA) va Hiép hoi SHTT qudc & (AIPPI) lai
cho ring nhian hiéu PTT chd y&u bao gdm nhin
hiéu 13 thi€t k& hodc hinh ddng ctia san phim, nhin
hiéu mau,... va trong d6 c6 nhan hiéu mui huong.



LUAT

Khodn 1 Piéu 15 Hiép dinh vé cdc khia canh
lién quan d&n thuong mai clia quyén sd hitu tri tué
(TRIPS) quy dinh:"Bat ky mot diu hiéu hoic td
hdp d4u hiéu, bao gdbm diu hiéu nhin thdy dugc
(nhu cdc chif cdi, cdc chit s6, cdc y&u to hinhhoa)
va d4u hiéu khong nhin thi'y dugc (nhu Am thanh,
mui vi) ¢6 khd nang phan biét hang hda dich vu
ctia cdc doanh nghiép khdc déu cé thé lam nhin
hiéu hang héa”. Viéc ndi ludt héa cic doi tugng
khong nhin thd'y dugc 1am nhadn hiéu 1a thy thudc
vao su lya chon clia tirng qudc gia.

Nhu vay, k&t luan: nhan hiéu PTT 13 nhin hiéu
dugc tao thanh tir bi't ¢t dAu hiéu ndo ngoai trir
cdc dau hiéu truyén thong nhu chit cdi, chit s, tir
ngit, hinh 4nh ma van c6 thé 1am cho ngudi tiéu
duing phan biét dudgc ngudn gdc clia hang héa, dich
vu clia chi thé nay v6i hang héa, dich vu clia thé
khdc. Theo d6, nhan hi€u mui huong (“scent
mark”) 12 mot nhan hiéu PTT. Vi du nhu Bang 1.

Hoa Ky 13 qudc gia dau tién cong nhin viéc
diang ky nhan hiéu mui®. P&i véi nhitng TSTT PTT
n6i chung va TSTT mui huong néi riéng, Hoa Ky
ciing k€& thira tinh than b3o ho gidng véi cdc diéu
udc qudc t€ di c6 trude dé. Vi vay, Hoa Ky méi chi
cong nhian bdo ho nhdn hiéu mui, thay vi chap
nhian bdo ho TSTT mui dudi cd cd ché cliia ban
quyén hay sdng ché&, bi mat kinh doanh.

Tuong tu Hoa Ky, Lién minh chiu Au ciing k&
thira tinh than nhitng quy dinh bdo ho TSTT PTT
trong cdc Piéu udc quoc t€ va ndi luat hda thanh
nhitng quy dinh chuyén biét phi hgp, chap nhan
kha ning bdo ho NHMH néu nhan hiéu dé dat
dugc kha nidng phan biét.

Tuy nhién, n&€u xét vé thuc trang bdo hd NHMH
tai Viét Nam thi tinh d&€n nay, Luat SHTT Viét

Nam mdi chi dirng lai cong nhan bdo ho nhitng dau
hiéu nhin thdy dugc 1am nhan hiéu. Nhitng diu
hiéu khong nhin thd'y dugc, ddu hiéu PTT nhu Am
thanh, mui huong, vi vin chua dugc quy dinh bdo
hd 1am nhin hiéu. Piéu nay di gdy nén trd ngai rat
16n cho Viét Nam trong ti€n trinh hoi nhap qudc
t&, dong thdi nhu mdt tAm tran, ngin cin sy bt
phd cia NHMH cta cdc doanh nghié€p Viét va la
mot rao cdn phdp ly d6i véi cic NHMH qudc t&
mudn gia nhap vao thi trudng Viét Nam.

2. Nhitng thuin lgi va thach thic trong viéc
bao h nhan hi¢u mui hueng tai Viét Nam trong
ti€n trinh hoi nhap quoc t&

2.1. Thudn lgi trong viéc bdo hy nhan hiéu
maui huong

M¢t la, nhidn hiéu 12 nhitng d4u hiéu dung dé
phan biét hang héa, dich vu. DAu hiéu mui huong
ciing 1a ddu hiéu von tdn tai khach quan, cé thé
cdm nhan dugc. Bdn thin cdc mui huong lai da
dang trong cting mdt loai hinh nén c6 thé dung dé
d4dnh diu va phin biét san phdm, dich vu clia cic
nha sdn xuit, kinh doanh khac nhau. Do vay, viéc
stt dung cdc d4u hiéu PTT nhu mui huong 1am
nhdn hiéu 12 c6 co s§ va phi hdp vé6i ban chat,
chtrc ning cda nhan hiéu.

Hai la, viéc st dung cac dau hiéu mui 1am nhan
hiéu hién nay da xuat hién & nhi€u nudc va dugc
phdp ludt bdo ho trong nhiéu linh viyc, nhu: dién
dnh, gidi tri, dich vu khdch san, nha hang.... Vi th€,
Viét Nam c6 thé hoc hdi kinh nghiém clia cic qudc
gia di tru6c d€ nodi luat héa sao cho tinh tdy, phi
hgp nhat. Ciing véi d6, khoa hoc cong nghé Viét
Nam dang c6 su phat tri€én manh mé, trinh dd nhan
thic cia mot bd phan cong ching da dugc nang
cao cang gép phin cho su thudn 1gi nay. Trén hét,

Bdng 1. Vi du vé nhén hiéu mui2

. L , L, T Quéc gia/Khu vuc
Codng ty/ Hang héa - dich vu Hinh anh mé ta nhan hiéu daing kil (S8 daing k)
Dau nhon va nhién lieu dong ca cho phuong ien |\ i | pag g8m mii hudng nho US (2568512)

dudng bd, may bay va thdy phi co

Mui co tuci méi cat cho bong tennis

CTM (428870)

Mui co tuci méi cat BX (875407)
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Viét Nam dang trong giai doan din sd tré, mic
song ting cao, ngudi tré khong ngai chi tién cho
nhitng thd vui xa xi nhv mua quan 4o hang hiéu,
nuSc hoa dit tién,... DAy chinh 12 nguyén nhin
khié&n s6 lugng doanh nghiép nuéc hoa handmade
Viét trd nén phat trién manh, viéc st dung nudc
hoa trd nén thinh hanh va dugc phan chia thanh
nhiéu phan khiic, nhiéu thi trudng, v6i lugng ngudi
tiéu duing dam mé nudc hoa ting trudng nhanh
chong hon trude.

2.2. Thdch thiic trong viéc bdo ho nhan hié¢u
mui huong

Trong boi cdnh hdi nhap qudc t€, cdc doanh
nghiép sé& phai d6i mit vdi canh tranh tir nhiéu géc
do; do d6, v6i pham vi va hinh thiic bdo hd nhan
hi€u nhu hién tai s€ la thach thitc cho cdc doanh
nghiép d€ bdo hd cdc quyén SHTT clia minh.

Thit nhdt, thach thic trong viéc xay dung tiéu
chi danh gia NHMH dugc ding ky bido ho, thé
hién & 3 y&u t8: (i) Rat khé d€ tudng tuong dudc
mdt miii huong, vi gidc nao quan trong c6 thé bdo
ho;(ii) Phan 16n cdc mii huong khong phdila cdc
hop chi't héa hoc riéng biét, ma 1a cdc hdn hdp
qud phtc tap nén dé phan tich chinh xdc cédc
thanh phin cia ching khong chi rit t6n ké m, ma
con 1a khong thé § trinh d6 phdt trién khoa hoc
hién nay; (iii) N&€u ¢6 nhiéu nhidn hiéu "huong"
dugc ding ky, qua trinh so sanh, ddnh gid, chuyén
gia phdi mé& cdc thung chita véi mot s6 lugng 16n
mui huong.

Thit hai, thach thitc trong dao tao chuyén gia
ddnh gid, thim dinh d6i tuong dudc bio ho. BSi
1€, bdo ho nhan hiéu PTT dic biét 1a mui hudng
yéu ciu cin c6 nhitng chuyén gia c6 tim, khich
quan va cé ndng lyc trong viéc ddnh gid mui huong
nao c6 khéd ning bdo hd, miui hudng nao thi khdng.
Trong trudng hgp mot nhan hi€éu PTT da dugc
ding ky, nhu NHMH, thi yéu cAu can thi€t phdi c6
mot ng dung phan mém c6 kha ning xdc dinh cic
nhin hiéu tuong tv bing cdch phat hién thanh cong
cdc ndt huong dudc pha ché véi néng do, cich
thic,... gidng nhau.

Thit ba, thich thic trong xdy dung co sG di
liéu nhan hiéu PTT da ndp don hodc dudc bdo
ho. Ngudi ndp don mudn ki€m tra nhitng dau hiéu
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nhu mui huong da duge bdo ho hay chua ndp don
ding ky bdo ho 1a rat khé khin va khong c6 kha
ning phan biét. Viéc moi ngudi c6 thé ti€p cin
véi cdc NHMH qua Internet hién nay 12 diéu ba't
kha thi. Piéu nay din t&i cdc khé khiin trong viéc
thiic ddy cdc chi don nép don NHMH, khé khiin
trong viéc duy tri nhan hiéu, cung cap bing ching
stt dung va thuc thi quyén khi bi xAm pham. Do
d6, cdc cd quan thim dinh nhan hiéu va cdc chi
don nhin hiéu thdy ring chi c6 cong nghé hién
dai mdi khic phuc dudc nhitng khé khiin trong
qud trinh nop don ding ky nhan hiéu mui, gdm
viéc: (i) tao ra cong nghé ttng dung rong rai trén
cdc mdy tinh thi€t bi phdt ra mui tich hgp va (ii)
x4y dung hé thong phan loai qudc t& cho cdc loai
muii v6i cdc mdu mui cé dd tinh 6n dinh va do
bén ma moi ngudi cé thé truy cap truc tuyén.

Thit tu, thach thitc trong vi€c tao ra mot hé
thong tiéu chuidn ddy di d€ ding ky NHMH. Hau
hét cdc hgp chd't thom déu trdi qua qud trinh
chuyén d8i héa hoc trong qud trinh bdo quin do
qud trinh oxy héa khong khi, phan hiy nhiét va
dnh hudng ctia 4nh sdng ti€p xic. Vi du, nudc hoa
c6 thdi han st dung han ché& ngay cd khi chiing
dugc ca't trong td lanh. P& thém vao d6, nong do
thap hon va cao hon clia cing modt chit c6
thé dugc nhin thic chid quan 13 mui hoan toan
khdc nhau.

Thit nam, thach thic trong viéc cho phép chi
thé hoan toan ty do ding ky cdc nhan hiéu PTT
12 khong thé chip nhan duge. Vi ngudi ndp don
c6 thé bit ddu 1gi dung quyén ctia ho va ding ky
tdt cd cdc mui huong, din dén nhitng hau qua
bat I¢i nhu thanh 1ip doc quyén trén mot mii
nhi't dinh.

Thit sdu, thdch thdc trong tao ra mot ti€u
chuin théng nha't &€ ding ky nhidn hiéu PTT va
cdc diéu kién k¥ thudt cAn thi€t d€ thuc hién
kiém tra cda chuyén gia, ding nhip vao s6 ding
ky va cong bd thong tin c6 lién quan.Day ciing
1a thach thic ddi véi doi ngii thuc thi phdp luat,
nhu: Quén ly thi trudng, Hai quan, Cong an trong
qué trinh xdc dinh kip thdi cdc hanh vi vi pham va
xtr 1y vi pham theo diing ché tai dugc quy dinh
trong ludt phdp.
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3. Mot s6 dé xuat hoan thién quy dinh
phap luiat vé bio hé nhian hiéu mui huong tai
Viét Nam

Thit nhét, bé sung quy dinh vé bdo ho NHMH:
Bo ho nhan hiéu PTT tuy c6 di€m gidng vdi bio
hd nhin hiéu truyén thdng, nhung do tinh chat dic
thui cia loai nhdan hi€u nay nén viécbao ho ciling ¢6
nhifng di€m khac biét nhat dinh v& diéu kién, cich
thitc bdo ho. Viéc bdo hd nhan hiéu PTT da dudc
quy dinh trong cic diéu uSc qudc t& va ndi luat hoa
trong phap ludt mot s6 qudc gia. Trong bdi cdnh
hdi nhap qudc t& hién nay, viéc bd sung quy dinh
vé bdo hd nhan hiéu PTT la can thiét.

Thit hai, b6 sung quy dinh vé diéu kién bdo hd
NHMH: Kinh nghiém bdo ho nhian hiéu PTT ctia
mdt s6 nude cho thay, viéc bdo hd nhan hiéu PTT
phdi d4p tng 2 diéu kién, cu thé: (i) Dau hiéu PTT
mui huong ding lam nhan hiéu phai ¢6 kha ning
phin biét. Pay 1a diéu kién tdi quan trong khi bdo
ho nhin hiéu; (ii) DAu hiéu dung lam nhan hiéu
PTT phdi ton tai dudi hinh thic ¢6 khd ning cdm
nhan dudc. P6 1a dau hiéu c6 thé ngti dugc doi
véi NHMH. Nhv vay, néu nhin hiéu truyén thong
12 nhitng diu hiéu c6 thé cdm nhin bing thi gidc
thi nhan hiéu PTT lai 12 nhitng ddu hiéu c6 thé€ cdm
nhan biing khiu gidc.

Thit ba, bé sung quy dinh vé cdch thiic ding ky
bdo h¢ NHMH: Viéc bio ho nhidn hiéu PTT can
dudc thyc hién theo cdch thic ding ky va xét

TAILIEU TRICH DAN:

nghiém don gidng vdi viéc bdo ho nhan hiéu
truyén thdng. Trong giai doan ding ky, ngudi ndp
don phai lua chon hoic tao ra duge ddu hiéu PTT
ddp ¢ng yéu cau lam nhan hiéu; xdc dinh dugc
danh muc hang héa, dich vu st dung nhdn hiéu.
Sau d6, ngudi nop don phai hoan thién hd sd don
va ndp cho cd quan ding ky nhan hi€u. Trong giai
doan xét nghiém don, cd quan ding ky nhan hiéu
ti€n hanh cdc budc thaim dinh hinh thic, thim dinh
ndi dung d€ xdc dinh pham vi bdo ho nhim trao
quyén nhin hiéu.

Do d4u hiéu diing 1am nhin hiéu PTT déu c6
tinh phi vat thé, kénh nhan biét ctia tirng loai diu
hiéu nay lai khdc han v6i nhin hiéu truyén thong,
cho nén khi ding ky bdo ho nhian hiéu PTT can luu
¥ mot s& diém khdc biét, d6 1a: d6i véi NHMH,
ngudi ndp don cin phdi mo6 td didu hiéu mii sao
cho ngudi tiéu diing binh thudng c6 thé hiéu dudc,
nép bdn md td d6 kém theo don ding ky nhan
hiéu. Ngudi ndp don c6 thé bi yéu cau phai nop
kém theo hinh dnh hoic sdn phim thyc cda sdn
phdm stt dung NHMH d6. Cung vé6i d6, cdc nha
1ap phdp can bit tay véi nhitng chuyén gia diéu
ch& mui huong @€ 1ap ra bd tiéu chi danh gid kha
ning phin biét mii huong tdng quan, ndt hudng
riéng 18, ndng do cdc chdt xiic tic trong mot cong
thitc pha ché muii huong va dau tw may méc, trang
thi€t bi hién dai cting diéu kién vé ngudn nhan lyc
tinh hoa ®
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PROPOSAL FOR PROTECTING
THE SCENT TRADEMARK IN VIETNAM
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ABSTRACT:

The scent trademark, which is one of two trademarks that are protected by the
Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP), is still a
relatively new issue for Vietnam’s intellectual property law. Since the begining, Vietnam’s
intellectual property law has limited the scope of its trademark protection to “visible signs”,
resulting in a huge legal gap in the protection for “invisible signs”. This paper analyzes the
protection mechanism for the scent trademark which is considered a non-traditional
trademark. This paper also points out the advantages and challenges in the protection of the
scent trademark in Vietnam, and proposes some solutions to improve the effectiveness of
related legal regulations.

Keywords: intellectual property, scent trademark, Vietnam.
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