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TOM TAT:

Bai viét phan tich va dénh gid thuc trang cic quy dinh vé phi bdo hi€m trong hdp ddng bao
hi€m (HPBH) tai sdn du6i 2 khia canh: (i) M&i quan hé gifta nghia vu déng phi bdo hi€m tai sin
véi trach nhiém bao hiém clia doanh nghiép bao hiém (DNBH); (i) Hau qua phap 1y do vi pham
nghia vu déng phi bdo hi€ém. Trén cd sd d6, cic tic gia dé xuit mot s6 gidi phap hoan thién céc
quy dinh vé phi bdo hi€m trong quan hé¢ HPBH tai san.

Tur khéa: phi bdo hiém, hgp ddng bao hi€m tai sdn, hgp ddng bao hi€m, phap luat.

1. Panh gia thuc trang cidc quy dinh vé phi
bao hi€m trong HPBH tai san

1.1. Méi quan hé giita nghia vu déng phi bdo
hiém tai san véi trach nhiém bdo hiém ciia DNBH

1.1.1. Thoi diém phdt sinh trach nhiém bdo hiém
ciia DNBH

Dudi géc dd luat thuc dinh, Piéu 15 Luat Kinh
doanh Bdo hi€m (Luat KDBH) nim 2000 (stta ddi
b6 sung nim 2010) quy dinh trach nhiém bao hiém
phét sinh trong nhitng trudng hdp sau day:

Thit nhdt, HDBH da duogc giao két va bén mua
béo hiém da déng dii phi bio hiém (Khodn 1, Piéu
15 Ludt KDBH). Phén tich ludt viét, quy dinh nay
dutoc hiéu nhit sau:

Du6i géc do luat thyc dinh thi Piéu 14 Luat
KDBH nim 2000 (stta d8i bd sung nim 2010) quy
dinh: “HPBH phai dugc 1ap thanh vin ban”. Tu
quy dinh nay dé€ xdc dinh thdi di€ém HPBH dudc

giao k€t thi phu thudc vao phuong thifc giao két
hop ddng:

(i) Trudng hgp, HPBH dugc giao két truc tiép
thi thdi di€m hop ddng duge giao k&t thong thudng
dugc xdc dinh 1a thdi diém cdc bén cling ky vao hop
ddng, va DNBH déng diu phdp nhin trén hdp
ddng. Cu thé, Khoan 4, Piéu 400 Bo luat Dan sy
nim 2015 quy dinh: “Thdi diém giao k&t hgp dong
bing vin ban 1a thdi diém bén sau cling ky vao vin
ban hay biing hinh thtic chiAp nhan khic dugc thé
hién trén van ban™;

(ii) Trudng hop, HDBH dudc giao két gidn ti€p
thong qua cic dé nghi giao k&t nhur “chio hang” thi
thdi diém hop ddng dudc giao két cin cif theo cic
quy dinh ctia phap luat vé giao k&t hgp ddng
(Duong Anh Son, Lé Thi Bich Tho, Nguyén Vin
Luyén. 2016. tr. 146-147). Theo d6, ddi véi HDBH
dugc giao két gidn ti€p thong qua cdc d& nghi giao
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k&t thi phap luat Viét Nam quy dinh, DNBH gt
dén bén mua bao hi€m cic dé nghi giao két HDBH
dudi cdc hinh thic bing vin bidn do DNBH xac
dinh. Trong d& nghi giao két HDBH, DNBH an
dinh thdi han trd 15i viéc chAp nhan “dé nghi giao
k&t hgp dong”. Trudng hgp DNBH khong quy dinh
cu thé vé thdi han trd 15i thi dugc xdc dinh theo
nguyén tic “thdi han hgp 1y ”. Viéc xdc dinh thoi
han bao lau 12 “hgp 1y~ phu thudc vao phin quyét
clia co quan gidi quyé&t tranh chap (Tda 4n/Trong
tai thuong mai). HDBH dudc giao két ké tir thai
diém DNBH nhan dugc vin ban phan hdi vé viéc
chip nhan nhan toan bd ndi dung dé nghi giao két
hgp dong ctia bén mua bao hiém.

Bén mua bao hiém phai dong di phi bao hiém.
Theo d6, trach nhiém bdo hiém cia DNBH chi phat
sinh trén thuc t€ néu giao dich ddp ting cic diéu
kién “can” va “dd”. Piéu kién can d6 12 HDBH da
dugc giao két va diéu kién dd 12 bén mua bao hi€m
phaihoan thanh nghia vu d6ng phi bio hiém.

Quy dinh trén da th€ hién 15, d€ nhin dudc
khodn tién bdi thung thi bén mua bio hiém da
phdi déng dt phi cho DNBH (trir trudng hgp DNBH
cho bén mua bdo hiém nd phi). Piéu nay c6 nghia
12 bén mua bio hiém phai thuc hién nghia vu déng
phi trudc méi duge quyén nhin tién bdi thudng
(Neuy&n Thi Thiy. 2017. tr. 124-125). Quy dinh
hoan toan phii hgp v6i ban chit clia phi bio hi€m la
khoan tién d& DNBH thu @& bu dip cho cic chi phi
bdi thudng bao hi€ém theo nguyén tic 14y sé dong
bl s6 it. Quy d€ chi tra tién bao hi€m va duy tri hoat
dong ctia DNBH dugc tao lap tir ngudn phi bio
hi€m. Do d6, néu bén mua bao hiém chua déng phi,
c6 nghia 13 sy déng gép clia ho vio quy bio hi€ém
chua ¢6, vi vay khong c6 cd sd d€ nhén tién bodi
thudng bao hi€m tir quy nay.

Thit hai, HDBH da diugc giao két, trong doé cé
théa thudn giita DNBH va bén mua bdo hiém vé viéc
bén mua bdo hiém ng phi bdo hiém (Khodn 2, Diéu
15 LKDBH).

So v6i Luat KDBH s6 24/2000/QH10, quy dinh
nay da dugc cdc nha lam luét gidi thich rd rang va
cu thé hon tai Khoidn 5, Piéu 1 Luat s&
61/2010/QH12 ngay 24/11/2010. Didu nay Ia hoan
toan phu hgp vdéi thuc tién hoat dong kinh doanh
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b4o hiém, vi khi ti€n hanh giao két hgp ddng, bén
mua bio hi€ém va DNBH thudng khong cling ky
vao HDBH. Hanh vi giao két HDBH dugc thuc hién
thong qua viéc DNBH gti cho bén mua bio hi€m
glii gidy yéu cau bido hi€m theo miu, n€u ngudi
mua chip nhin tham gia bdo hi€m thi ky vao gidy
yéu cAu va glri vé DNBH. Sau d6, DNBH cip gidy
chitng nhan bio hi€ém va kém theo diéu khoan ctia
hgp ddng nay.

Vi vay, trong rat nhiéu trudng hop, dé khong bi
mat khdch hang, doanh nghiép sé& ti€n hanh cip
gidy chiing nhan trudc cho bén mua bio hiém,
mic du bén mua chua hoan thanh nghia vu déng
phi bdo hi€ém. Theo gidi thich ctia cic DNBH, khi
giao ké€t HPBH, DNBH thudng thda thuin cho
khdch hang nd phi trong mot thdi han nhat dinh,
hoic chia phi theo ky thanh todn. Piéu ndy nhim
muc dich tao diéu kién cho khdch hang ti€p cin
dich vu, khong phdi déng mot khodn phi “rat16n”
ngay khi ky hop ddng ma vin dugc bio hi€m
(Hoang Duy. 2012). Khdo sdt cdc ban dn dugc
Toa 4n gidi quyét, cho thdy d6i véi HPBH tai sdn
c6 gid tri 16n nhu HPBH than tau, HDBH hang
héa van chuyén bing dudng bién, cdc bén vin
thudng théa thuin vé diéu khodn “DNBH cho
phép bén mua bao hiém ng phi bdo hiém”.

Tuy nhién, thuc tién cho thdy, vin dé nay
thudng xuyén phat sinh c4c tranh chap do bén mua
bio hiém Igi dung quy dinh nay da “ng, chay y”
tranh né thyc hién nghia vu. Vi du, ngay 02/5/2011,
Cong ty bao hiém B di ky két HPBH v6i bén mua
bio hi€ém vé viéc Cong ty bdo hiém B nhin bio
hi€m rdi ro trong qué trinh xay dung, 1ip dit cho
cdc hang muc lién quan trong qué trinh thi cong du
an thdy dién. Trong HPBH, cidc bén thda thuin
thanh toan phi dugc chia thanh 4 ky. Khach hang da
thanh todn dugc khodn phi & ky dau tién va ky thi
hai diing thdi han vd mot phan ctia k¥ phi thit ba.
Dé&n ngay hét han déng phi k¥ ba, khach hang vin
khong thanh todn diy di phi bdo hiém cta ky nay
cho cong ty bio hi€m.

Gidi quyét tranh chap, Toa 4n cap phiic thim
cin ctf quy dinh tai Piéu 23, Luat KDBH nim
2000 (stra ddi bd sung nim 2010) tuyén HPBH
cham didt khi bén mua bio hi€m khong déng di
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phi bdo hi€ém hoic khong d6ng phi bio hiém theo
thdi han théa thuin trong HDBH. Do d6, HDBH
giita cong ty bdo hi€ém B va khdch hang di chim
dit hiéu lyc. Vi vay, cdn ci theo quy dinh tai
khodn 3, Piéu 24, Luat KDBH quy dinh bén mua
bao hiém van phdi déng di phi bdo hiém dén thsi
diém cham dit HDBH. Theo dé, Toa 4n cip phiic
thAm di budc bén mua bio hi€m phai thanh todn
cho cong ty bdo hiém sd tién phi bdo hi€ém con ng
dé&€n ngay hét han thanh todn phi 1a c6 cd sé
(Quynh Anh. 2019).

Thit ba, c¢6 bing chitng hop phdp vé viec HDBH
da duoc giao két va bén mua bdo hiém da doéng di
phi bdo hiém (Khodn 3, Piéu 15 Ludt KDBH).

Theo Diéu 14, Luat KDBH ndam 2000 (stra d6i,
bd sung 2010) thi gidy chiing nhan bdo hiém, don
bado hiém 12 bing chitng phdp ly day di cho viéc
giao k&t HPBH dugc xdc 1ap. Pong thdi, khodn 3,
Piéu 15 Luat KDBH nim 2000 (sita ddi, b6 sung
2010) quy dinh: “Trach nhiém bao hiém phat sinh
khic6 bing chitng vé viéc HDBH di dugc giao két
va bén mua bdo hi€m di déng di phi bio hi€m”.
Quy dinh vién din c6 thé hi€u, né€u bén mua bio
hiém di dugc DNBH cap gidy chitng nhan bio
hi€m hoic don bdo hiém n€u bén mua bio hiém
chua d6ng phi bdo hi€m, hai bén ciing khong c6
thda thuan gi khdc thi HDBH vin chua phat sinh
hiéu luc phdp ly. Bdi vi, chitng nhan bdo hiém va
don bio hiém 12 do DNBH c4p, trong d6 thé hién
y chi cia DNBH, do d6 day chi la bing chitng ma
DNBH da chap nhan bio hiém. Con trach nhiém
bdo hiém c6 phat sinh hay khong phu thudc vio
viéc déng phi bdo hi€m ctia bén mua bido hi€m
(4p dung trong trudng hgp DNBH khong cho phép
bén mua bao hiém ng phi bio hiém).

1.1.2. Théa thudn vé gia han déng phi béo hiém,
diéu chinh phi bao hiém sau khi HPBH tai san da cé
hiéu luc

Thuc ti&n khi thuc hién HPBH tai sdn c6 thé
xuit hién cdc nguyén nhan khich quan giy suy
gidm ning luc tai chinh cda bén mua bao hiém.
Diéu nay hoan toan c6 thé giy 4nh hudng dén ti€n
dd déng phi bdo hiém trong HPBH tai sin clia bén
mua bdo hi€m khi xay ra trudng hdp bén mua bio
hi€m khong di diéu kién @€ hoan thanh nghia vu

thanh todn khoén phi bdo hi€m, theo ding cdc cam
két trong HDBH tai san.

DPé diéu ti€t va can bing 1gi ich cla cic bén
tham gia quan hé HPBH tai san, phdp luit cho
phép cic bén dudc thda thuin vé viéc gia han thdi
han déng phi bdo hiém (c6 nghia 12 DNBH cho
phép “kéo dai” khoang thGi gian bén mua bao
hi€m phai hoan thanh nghia vu déng phi bio hiém
so vGi thda thuan da dugc xdc lap trude d6 trong
HDBH tai san); hoic thda thuian vé viéc diéu chinh
mifc phi bdo hiém (ting/ gidm) d€ ddm bio bén
mua bdo hi€m van c6 di kha ning duy tri ning luc
tai chinh, thuc hién nghia vu déng phi bdo hiém
theo HDBH tai san.

Tuy nhién, dé bio vé quyén lgi chinh ddng clia
DNBH thi phip luat KDBH ciing trao quyén cho
DNBH dudc phép cham diit hgp dong khi bén mua
bio hiém khong déng dd phi bio hi€ém trong thdi
gian gia han déng phi bdo hi€m theo théa thuin
trong HDBH (Khoan 3, Diéu 23 Luat KDBH nim
2000). Piéu d6 c6 nghia, viéc bén mua bio hiém
khong hoan thanh nghia vu déng phi bio hiém
trong khodng thdi gian dugc DNBH cho phép “gia
han” 1a cin ct &€ DNBH ra “tuyén bd” chdm dit
HDPBH tai san.

Thuc tién giao k&t HPBH tai san cho thay, dicu
khodn vé gia han thdi han déng phi bdo hiém va
diéu chinh phi bdo hi€m thudng dugc DNBH sit
dung. Vi du, nghién cttu mau HDBH “Moi rii ro tai
sén” dugc ban hanh kém theo Quyét dinh so
726/2013/QD/TSC/TGP ngay 10/9/2013 ctia Téng
Cong ty C8 phian Bao hiém Petrolimex (PJICO)
cho thdy, n€u bén mua bido hiém khong di kha
ning thanh todn “phi bdo hi€ém” theo diing thdi han
da xac lap trong HPBH tai sin, v c6 don yéu ciu
gtti d€n DNBH trong khoang thi gian xdc dinh ké
tir thdi diém d&n han. DNBH chi chdp nhin gia han
thdi han déng phi néu c6 dii 2 diéu kién sau day:

(i) C6 van ban bao lanh thanh todn clia ngin
hang hoic t8 chifc tin dung c6 chifc ning thuc hién
chic ndng nay;

(ii) Thda thudn dugc xdc 14p c6 chit ky cta hai
bén ghi nhdn viéc gia han thdi gian déng phi bdo
hi€m, va DNBH chip thuin cho phép bén mua bdo
hi€m ng phi bdo hi€m trong khodn thdi gian gia
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han. Néu qua thdi han dugc DNBH chap thuén gia
han, bén mua b4o hiém vin khong hoan thanh day
dd nghia vu déng phi bdo hi€m (Khoéng déng hoic
déng khong du) thi HPBH tai san s€ “ty dong”
cham ddt hiéu luc.

Quy dinh vé gia han phi bio hi€ém I hét sifc can
thi€t trong boi cdnh hoat dong clia cic doanh
nghiép gip nhiéu rdi ro, khé khin nhu hién nay.
Diéu nay khong chi gitip ich cho bén mua bio hiém
trong trudng hop rdi vao tinh thé khé khin “nhat
thdi”, chua cé6 di diéu kién dé€ thanh todn céc
khodn phi bdo hiém diy dd, dé€n han, va bén mua
b4o hiém vAn mudn duy tri thuc hien HPBH da xic
lap, ma con mang dén nhiéu Idi ich nhat dinh cho
DNBH, dic biétla viec DNBH c6 thé tao dung “uy
tin”, “chia sé” kho khian vG6i khach hang, ning cao
nang lyc canh tranh v6i cdc DNBH khéc.

Trén thuc t€ khi thuyc hién hgp ddng, DNBH
thudng thdéa thuin viéc mic nhién gia han ma
khong can phéi c6 sy dé nghi clia bén mua béo
hiém. Thda thuin gia han ndp phi tao diéu kién cho
bén mua bdo hi€m ti€p tuc duy tri quan hé bio
hi€ém tai san. Thyc tién gidi quyét tranh chdp tai
Tda 4n ciing cho thy, cdc bén trong HPBH tai sdn
thudng phat sinh tranh chdp vé diéu khodn diéu
chinh ting mic phi bio hiém gin lién véi gia han
HDBH.

1.2. HGu qud phdp ly do vi pham nghia vu dong
phi bao hiém theo HPBH tai sin

Dudi géc d6 phap ly, bén mua bio hi€m vi
pham nghia vu déng phi bdo hiém (khong thuc
hién hoic thuc hién khong kip thdi, ddy dd) trong
HPBH tai sin 1a cin ctt @€ chdm dit hgp dong.
Cu thé, khodn 2 va khodn 3, Pi€u 23 Luat KDBH
nam 2000 (stta d6i bd sung nim 2010) quy dinh:
“HPBH chdm dit trong cdc trudng hgp sau day:
(i) Bén mua bido hiém khong déng di phi bdo
hi€m hozc khong déng phi bdo hi€m theo thdi han
thda thudn trong HDBH, trir trudng hgp cdc bén
c6 thda thuan khéc; (ii) Bén mua bdo hiém khong
déng dd phi bdo hi€m trong thdi gian gia han déng
phi bdo hi€m theo thda thuan trong HDBH”. Nhu
vay, tir quy dinh nay c6 thé thiy viéc bén mua bao
hi€m khong déng hoic déng khong di, kip thdi
khodn tién phi bdo hi€m trong thsi gian thda
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thuan, k€ ci khodng thdi gian dudc gia han thi
HDBH duong nhién s& chdm dit hiéu luc.

Van dé chadm didt hiéu luc cia HPBH tai sdn
trong trudng hgp bén mua bdo hi€m vi pham
nghia vu déng phi bdo hi€m c6 thé ciin cit trén
thda thuin cda cdc bén trong HPBH hoic theo
quy dinh ctia phdp luat, n€u cdc bén khong cé
théa thuin trong hgp déng (Bui Thi Hing
Nga.2015. tr.201-203). Tuy nhién, cin luu ¥, cdc
bén chi dudc phép st dung cdc cin cit cham dit
theo quy dinh ctia Luat KDBH niam 2000 (stra ddi
bd sung ndm 2010) dé€ théa thuin vé viéc chim
dit hgp ddng trong trudng hgp bén mua bao hi€m
vi pham nghia vu déng phi bdo hiém. Thuc tién
giao két HDBH da cho thdy diéu nay. Pién hinh,
nghién cttu mau HPBH “Moi rii ro tai sdn” dugc
ban hanh kém theo Quyét dinh s6
726/2013/QB/TSC/TGD ban hanh ngay 10/9/2013
ctia PJICO ¢6 quy dinh: “Trong moi trudng hgp,
néu qua thdi han nop phi trén, bén mua bio hiém
khong déng phi bdo hi€m hoic déng phi bdo hiém
khong diy di cho DNBH va 2 bén khong c6 thda
thuian bing vin bin vé viéc gia han ng phi thi
HPBH sé& ty dong chdm dit hiéu lyc bdo hiém
vao ngay k€& ti€p ngay cudi cung phai ndp phi
(PJICO.2013).

Luat KDBH nim 2000 (stra d6i bd sung nim
2010) quy dinh vé hau qud phdp ly do cham dit
HPBH tai san phét sinh tir viéc bén mua bao hi€m
vi pham nghia vu cu th€ d6ng phi bdo hiém. Cu thé
nhu sau:

Thit nhdt, trong trudng hop chdm ditt HDBH tai
san do bén mua bio hiém khdng déng di phi bao
hiém hoic khong déng phi bdo hiém theo thdi han
thda thuin trong HDBH thi bén mua bao hiém van
phai déng dd phi bdo hiém dén thdi di€m cham dit
HDPBH (Khodn 2, Biéu 24 Luat KDBH ndm 2000).
Nhu vay, mic di HDBH da cham dit nhung bén
mua bdo hiém vin phai c6 nghia vu thanh todn day
dd s tién phi bao hiém da “ng” DNBH dudc tinh
cho dén thai diém cham ditt hgp dong.

Thuc ti€n hoat dong kinh doanh bdo hiém cho
thdy, viéc bén mua bido hiém vi pham nghia vu
thanh todn “ddy di” sd tién phi bdo hiém theo thda
thuan trong HPBH c6 thé 1a cin cit d€ DNBH tir
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ch6i thuc hién trach nhiém bao hiém khi phat sinh
sukién bo hiém.

Thit hai, trong trudng hgp cham dit HDBH do
Bén mua bao hiém khong déng di phi bio hi€ém
trong thdi gian gia han dong phi bio hi€m theo thda
thuan trong HDBH thi DNBH van phdi chiu trdch
nhiém bdi thudng cho ngudi dudc bao hiém khi sy
kién bdo hi€m x4y ra trong thdi gian gia han dong
phi; bén mua bio hi€m van phai déng phi bdo hiém
cho d&n hét thdi gian gia han theo thda thuin trong
HDPBH (Khodn 3, Piéu 24 Luat KDBH nim 2000).

Nhu vay, mic do HDBH tai sdn da chdm dift,
tuy nhién bén mua bdo hi€m van c6 nghia vu phai
thanh todn s& tién phi bdo hiém di “ng” DNBH
trong khodng thdi gian dugc “gia han”. Pong thdi,
duva trén nguyén tic, thda thuan vé gia han thdi
han déng phi bdo hiém trong HDBH tai sin dudc
xdc dinh 1a phu luc HPBH tai sdn (Phu luc hgp
ddng c6 hiéu lyc nhu hgp déng). Do d6, trong
khodng thdi gian nay néu xay ra sy kién bao hiém
thi DNBH van phdi chiu trdch nhiém bdo hi€ém
nhu cdc cam két.

2. Kién nghi mot s6 giai phap hoan thién cac
quy dinh vé phi bao hiém trong HPBH tai san

Thit nhdt, Quy dinh vé diéu khodn “ng phi” bdo
hiém trong HDBH tai Piéu 15 Ludt KDBH ndm
2000 (sita doi b6 sung ndm 2010).

V& nguyén tic, trach nhiém bao hi€m chi dugc
phét sinh khi HDBH di dugc giao k&t va bén mua
bdo hiém d3 hoan thanh nghia vu déng phi bdo
hi€ém. Tuy nhién, Luat KDBH quy dinh c6 tinh chit
“ngoai 187, trudng hop cic bén thda thuin vé viéc
DNBH cho phép bén mua bdo hiém “ng phi” thi
van phat sinh trich nhiém bao hiém ctia DNBH khi
x4y ra sy kién bao hiém.

Phan tich luat vi€t thi LuAt KDBH khong quy
dinh cu thé vé viéc 4p dung quy dinh vé& “nd phi”,
vi du: DNBH c6 thé thda thuan cho phép bén mua
b4o hiém “ng” toan bo hodc “ng” mdt phan phi bio
hiém. Pdng thdi, thda thuin vé “ng phi” bio hiém
thi DNBH ¢6 “bit budc” phédi ghi nhidn trong
HDBH tai sdn, vin dé nay Luat KDBH khong quy
dinh rd. Theo tdc gid, mac du phdp luat cho phép
cdc bén théa thuan vé diéu khodn “nd phi”, tuy
nhién HPBH tai sdn 12 hop ddng theo “maiu” dugc

ip dung v6i cic khich hang c6 diéu kién thuong
mai tuong dong. Piéu nay din d&n trén thuc t&,
trong HDBH tai sdn thi DNBH thudng ghi nhin vé
diéu khodn “ng phi”, mic du gitta DNBH va bén
mua b4o hiém trudc d6 khong thda thuan vé van dé
nay. Do d6, € han ch€ viéc x3y ra tranh chip diéu
khon nd phi bdo hi€ém, cin quy dinh huéng din cu
thé vé van dé nay.

Thit hai, quy dinh vé viéc tinh lai phi bdo hiém.

Theo diém ¢, Khodn 2, Piéu 18 Luat KDBH
nim 2000 (stta d6i b8 sung nim 2010) quy dinh:
“Bén mua bio hiém cé nghia vu thong bdo nhitng
trudng hop c6 thé 1am ting rdi ro hodc lam phat
sinh thém trach nhiém cia DNBH trong qud trinh
thyc hién HPBH theo yéu cau cia DNBH”. Pay la
cd s& d€ cac bén c6 thé thda thuin lai viéc tinh phi
bao hi€m tai san phu thudc vao su thay d6i mic do
“riiro” doi véi tai san.

Tuy nhién, van dé ditra & diy 12 bén mua bdo
hi€m chi c6 nghia vu thong bdo vé sy “gia ting”
rii ro doi vdi tai san khi dugc DNBH yéu cau. Quy
dinh viéc bén mua bdo hi€m c6 nghia vu thong
bdo cho DNBH vé su gia ting ridi ro, tuy nhién
khong quy dinh vé bén mua bio hi€ém cé quyén
dudc thong bdo cho DNBH vé viéc gidm céc rii ro
X4y ra vdi tai sdn bdo hi€m, trén co s§ nay c6 thé
thda thuin d€ tinh lai theo huéng “gidm” mic phi
bdo hi€m. Do dé, theo tic gid chi cAn quy dinh
quyén ctia bén mua bio hiém va DNBH c6 nghia
vu ti€p nhan yéu cau nay dong thdi ti€n hanh viéc
x4dc minh yéu ciu hoic dé nghi cda bén mua bio
hi€m, sau d6 c6 bién phap xi 1y phit hop.

Thit ba, quy dinh vé hé qud phdp Iy do vi pham
nghia vu déng phi bédo hiém theo HDBH tai sdn.

Nhu da dé cip, ciac quy dinh cia Luait KDBH
phién ban sira d6i nim 2010 da khic phuc dudc
nhiéu di€m y&u va bt cip cia Luat KDBH nim
2000. Tuy nhién, vin con ton tai mot s6 vudng
mic nhu: (i) Nén bén mua bio hi€ém da ti€n hanh
déng phi nhung méi chi déng mot phian phi bdo
hi€m thi trach nhiém bdo hiém ciia DNBH dudgc
xdc dinh nhu th€ nao. (ii) Trudng hgp DNBH cho
phép bén mua bao hiém ng phi, nhung néu qué
thdi gian gia han, bén mua bdo hi€m chua kip
déng phi thi sy kién bdo hi€m x3y ra, trong trudng
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hgp ndy xdc dinh trach nhiém bdo hiém clia
DNBH ra sao.

DPé gidi quyét cac van d& dugce dit ra thi quy
dinh vé chdm dit hop dong theo Luat KDBH cin
dudc xem xét lai. Cu thé, cAn xdc dinh rd thoi diém
nao thi HPBH tai sdn thuc su chdm dit. Theo d6,
Luat KDBH khong hé dé ciap d&n ndi dung nay.
Trong khi d6i véi linh vic kinh doanh bio hiém thi
viéc xdc dinh thdi di€m nao hgp ddng bi cham dut
c6 vai trd vo cling quan trong. Nhu da dé cap, Piéu
23 Luat KDBH nim 2000 (stta d8i b8 sung nim
2010) quy dinh vé cic trudng hdp cham dit HDBH
tai sdn do bén mua bio hiém vi pham nghia vu
d6ng phi bao hiém. Tuy nhién, Luat KDBH khong
quy dinh 15 vé thsi diém chat dit hop ddng d6i véi
trudng hop nay. Do d6, d€ c¢6 co s& 4p dung trén
thyc t€&, theo tdc gid cAn bd sung, sira ddi cdc quy
dinh nay theo nhitng dinh huéng nhu sau:

Mot la, B6i voi quy dinh tai Khodn 2, Piéu 23
Ludt KDBH can phdn biét 2 truong hop cu thé:

(i) Néu bén mua bao hi€m khong déng dd phi
b4o hiém theo thi gian théa thuin trong hop dong.
Véi trudng hdp nay, cin quy dinh hgp dong khdng
chdm dt, vi rat khé xdc dinh thai diém nao phai
chdm ddt. Can thi&t phai thira nhan hiéu lyc phap 1y
clia hgp ddng nay ké tir thdi diém déng phi. Tuy
nhién, vi khdng déng dii phi bio hiém nén bén mua

TAILIEU THAM KHAO:

bao hiém chi dugc chi tra tién bdo hiém cho mot
phan gia tri tai sdn. Do d6, DNBH chi phai chiu
trdch nhiém bdi thudng dua trén ti 1& phi bio hi€m
da thu cia bén mua béo hiém.

(ii) Bén mua bio hiém khong déng phi bio
hi€m theo thdi han théa thuin trong HDBH tai san.
Trudng hgp nay, chua phat sinh hiéu lyc cia HDBH
vi bén mua chua dong phi bao hiém;

Hai la, P6i véi quy dinh tai Khodn 3, Piéu 23
Ludt KDBH can phan biét 2 truong hop cu thé:

(i) Khi bén mua bdo hiém khong déng di phi
bdo hiém trong thdi gian gia han déng phi thi
HDPBH sé& chdm ditt khi hét thdi han gia han. Cu
thé, bén mua bio hi€m c6 nghia vu déng phi d&én
hét thai gian gia han. N&u sy kién bo hiém xay ra
trong thdi gian gia han, DNBH cé nghia vu bdi
thudng va bén mua bdo hiém phdi déng phi cho
toan bd thdi gian bdo hiém theo thda thuin trong
hgp dong

(i1) Bong phi sau thdi gian gia han. Trudng hdp
hét thdi gian gia han, bén mua bao hiém méi déng
phi vda DNBH ¢6 thu phi thi coi nhw HDBH tiép tuc
c6 hiéu luc phap 1y ké tir thoi diém dong phi. Néu
su kién bdo hiém x3y ra ké tir thoi diém két thic
thdi gian gia han d&n trudc thdi di€ém DNBH nhin
dugc phi s& khong phét sinh trach nhiém trd tién
bdo hi€ém m
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INSURANCE PREMIUM REGULATIONS
IN PROPERTY INSURANCE CONTRACTS:
CURRENT REGULATIONS AND RECOMMENDATIONS
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Ho Chi Minh City Bar Association

ABSTRACT:

This paper analyzes and evaluates the current status of insurance premium regulations in
property insurance contracts under two aspects: (i) The relationship between the property
insurance premium obligations and the insurance liability of the insurers; and (ii) the legal
consequences of breach of insurance premium obligations. Based on the papers findings, some
solutions are proposed to improve the effectiveness of insurance premium regulations in
property insurance contracts.

Keywords: insurance premiums, property insurance contract, insurance contract, law.
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