TAP CHi CONG THUONG

NHAN DIEN HGP PONG TiN DUNG VO HIEU
VA BIEN PHAP HAN CHE NGUY CO
vO HIEU CUA HGP PONG TIN DUNG

® DO TH| MINH PHUGNG

TOM TAT:

Hgp ddng néi chung theo quy dinh ctia BO luat Dan sy nim 2015 12 sy thda thuin giita cic bén

vé viéc xdc lap, thuc hién, chAm dift quyén va nghia vu clia cic bén trong hgp ddng nhiim tao co
s& cho viéc thuc hién mdt giao dich cu thé. Viéc giao k&t hgp ddong néu thi€u chit ché vé mit
phép 1y c6 thé din tdi rii ro khién cho hgp ddng vo hi¢u. Bai viét tip trung vio hdp dong tin dung,
phan tich c4c dic diém ctia hgp ddng tin dung, chi ra céc trudng hgp hop ddng tin dung vo hiéu va

dé xu&t mdt s6 bién phap han ché nguy co hdp ddng tin dung vo hiéu.
Tur khéa: hgp dong tin dung, hgp ddng vo hiéu, t6 chiic tin dung.

1. Khii niém, dic di€ém cta hgp dong tin
dung

Hgp ddng tin dung 12 vin ban thda thuin giita
t8 chdc tin dung (bén cho vay) va céc td chic, céd
nhin (bén vay) vé& viéc chuyén giao mot khodn
tién cho bén vay st dung trong mot thdi gian nha't
dinh dva trén nguyén tic hoan tra.

V& béan chat, hgp dong tin dung 12 hgp dong
dan sy, thudc loai hdp ddng cho vay tai san theo
quy dinh cta B6 ludt Dan sy nim 2015, d6 1a “sy
thda thuln gitra cic bén, theo d6 bén cho vay giao
tai sdn cho bén vay; khi d&€n han trd, bén vay phdi
hoan trd cho bén cho vay tai sdn cung loai theo
ding s& lugng, chat lugng va chi phdi trd 13i néu
c6 thda thuin hoic phép luit c6 quy dinh” (Piéu
463 B9 luat Dan sy nim 2015). Vi vay, hop dong
tin dung c6 nhitng dic diém ctia hgp ddng dan sy

8 865 -Thang 3/2022

néi chung, nhu: 1a sy théa thudn gitta hai hay
nhiéu bén, lam phdt sinh hidu qud phdp ly, ndi
dung gdm quyén va nghia vu clia cic bén chii thé,
muc dich 1a Igi ich hdp phdp ma cdc bén cung
hudng t6i.

Bén canh céc dic di€m chung néu trén, hgp
ddng tin dung con ¢6 mot s6 dic di€m riéng phan
biét v6i cdc loai hdp ddng khic trong din sy va
thuong mai, do la:

Vé chi thé ctia hop déng: mot bén clia hgp
ddng tin dung ludn 13 8 chitc tin dung, d6 la
“doanh nghiép thuc hién mot, mot sd hoic tit ca
cdc hoat dong ngan hang” (khodn 1 DPiéu 4 Luat
Céc t8 chic tin dung nim 2010), bao gdm ngin
hang, t8 chifc tin dung phi ngan hang, t& chifc tai
chinh vi m6 va quy tin dung nhan dan. T4 chifc tin
dung tham gia hgp dong tin dung véi tu cdch 1a
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bén cho vay; con chi thé bén kia 12 t8 chdc, cé
nhin thda man nhitng diéu kién vay von do phdp
luat quy dinh, ho tham gia hgp dong tin dung véi
tucdchla bén vay.

V& déi tugng cla hgp dong: ddi tugng cla hgp
dong tin dung ludn 13 tién. Trong hgp dong tin
dung, cdc bén phai ghi rd mot s6 tién xdc dinh ma
cdc bén cho nhau vay.

Vé cd ché thuc hién quyén va nghia vu: trong
hgp ddng tin dung, nghia vu chuyén giao tién vay
ctia bén cho vay phai dugc thyc hién trude, lam co
58, tién dé cho viéc thyc hién quyén va nghia vu
ctlia bén vay. “Bén vay trd thanh cht s hitu tai
san vay ké tir thi di€m nhan tai sdn d6” (Piéu
464 B6 luat Dan sy nim 2015). Do d6, chi khi nao
bén cho vay chiing minh dudc ho di chuyén giao
tién vay (gidi ngin) theo ding hop dong tin dung
cho bén vay thi khi d6 ho mdi c6 quyén yéu ciu
bén vay phai thuc hién cdc nghia vu ddi v4i minh,
nhu st dung tién vay ding muc dich, hoan trd goc
va lai vay ding han thda thuin.

Vé rii ro va tranh chdp phit sinh: so véi cic
loai hgp dong khic, hgp ddng tin dung chita dung
nguy cd rdi ro cao hdon, dé 1a rdi ro cia bén cho
vay. B&i 1€, bén cho vay chuyén giao tién cho bén
vay va chi ¢6 thé doi tién sau mdt thdi han nhat
dinh. S tién cho vay cang nhiéu, thdi han cho vay
cang dai thi nguy co rli ro cang 16n. Vi vy, tranh
chap phdt sinh tir hgp dong tin dung thudng x4y ra
nhiéu hon so véi cdc loai hgp dong khéc.

2. Céc truong hgp hgp ddng tin dung vé hi¢u

Hop ddng tin dung 12 mdot loai hgp ddng dan
sy, vi vdy, né c6 thé bi v hiéu néu rdi vao cic
trudng hdp hdp dong vo hiéu dugc quy dinh trong
B0 luat Dan sy. Khodn 1 Diéu 407 BO ludt Dan sy
nim 2015 quy dinh vé& hgp dong vo hiéu nhu sau:
“Quy dinh vé giao dich dan sy vo hiéu tir Diéu 123
dé&n Piéu 133 ctia Bo luat nay ciing dudc d4p dung
ddi v6i hgp ddng vo hiéu”.

Cin ctf vao Piéu 117 va cdc Piéu tir 122 dén
133 B6 luat Dan sy nim 2015 thi hdp dong vo
hi€éu trong cic trudng hgp sau:

2.1. Do vi pham diéu cdm ciia ludt, trdi dao diic
xd hoi (Diéu 123 Bj ludt Dén sy ndm 2015)

Diéu 123 Bo luat Dan sy nim 2015 quy dinh:
“Giao dich dan sy ¢6 muc dich, ndi dung vi pham
diéu cAm cla luat, trai dao ddc xa hodi thi vo
hiéu”. Piéu cAm cida luat 12 nhitng quy dinh clia
luat khong cho phép chd thé thyc hién nhitng hanh
vi nha't dinh. Pao ditc xa hoi 1a nhitng chuidn muc
tng x{t chung trong ddi song x4 hdi, dudc cong
ddng thira nhan va tdn trong.

Trong hgp dong tin dung, néu bén vay 1a doi
tugng bi cAm cho vay hoiéc trong trudng hgp loai
cho vay bi cAm thi hgp déng bi vd hiéu toan bd,
ching han: hgp ddng vi pham Piéu 126 Luat Cdc
t6 chic tin dung nim 2010 (sita ddi, bd sung nim
2017) dudi day:

“l. T8 chic tin dung, chi nhidnh ngin hang
nudc ngoai khong dude cap tin dung d6i v6i nhitng
t& chiic, c4 nhan sau day:

a) Thanh vién Hoi dong quan tri, thanh vién
Hoi dong thanh vién, thanh vién Ban ki€m sodt,
Tdng gidam ddc (Gidm ddc), Phé Tong gidm doc
(Phé gidm ddc) va cdc chitc danh tuong duong clia
t6 chifc tin dung, chi nhdnh ngan hang nuéc ngoai,
phdp nhan 1a c6 dong c6 ngudi dai dién phidn von
g6p 1a thanh vién Hoi ddng quan tri, thanh vién
Ban kiém so4t clia td chifc tin dung la cong ty cd
phin, phdp nhan 1a thanh vién gép von, chd s&
hitu clia t§ chic tin dung 12 cong ty trach nhiém
hitu han;

b) Cha, me, vg, chdong, con clia thanh vién Hoi
ddng quén tri, thanh vién Hoi ddng thanh vién,
thanh vién Ban kiém sodt, Téng gidm doc (Gidm
doc), Phoé Tong giam ddc (Phé giam doc) va cic
chic danh tuong duong.

2. Quy dinh tai khodn 1 Piéu nay khong 4p
dung d6i véi quy tin dung nhan dan va trudng hop
cap tin dung dudi hinh thitc phat hanh thé tin dung
cho ¢4 nhan.

Han mifc thé tin dung d6i v6i c4 nhan quy dinh
tai khodn 1 Piéu nay dugc thyc hién theo quy dinh
ctia Ngan hang Nha nudc.
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3. T§ chifc tin dung, chi nhdnh ngan hang nudc
ngoai khong dugc cap tin dung cho khiach hang
trén cd s& bdo ddm clia ddi tugng quy dinh tai
khodn 1 Piéu nay. T& chic tin dung, chi nhianh
ngadn hang nudc ngoai khong dugc bdo ddm dudi
bat ky hinh thifc ndo d€ 6 chic tin dung khic
cap tin dung cho ddi tugng quy dinh tai khodn 1
Diéunay.

4. TS chic tin dung khong duge cip tin dung
cho doanh nghi€p hoat dong trong linh vyc kinh
doanh chiing khodn ma t§ chic tin dung nim
quyén ki€m soit.

5. T6 chitc tin dung khong dugc cip tin dung
trén cd s nhan bao ddm biing c6 phi€u ctia chinh t§
chtic tin dung hodc cong ty con ctia t& chiic tin dung.

6. TS chitc tin dung, chi nhdnh ngan hang nudc
ngoai khong dugc cap tin dung dé gép von, mua
¢ phin cia td chifc tin dung.

7. Viéc cap tin dung quy dinh tai cdc khodn 1,
3, 4,5 va 6 Diéu nay bao gdm c4 hoat dong mua,
diu tu vao trdi phi€u doanh nghiép”.

Hop ddng tin dung néu dugc ky két trong cdc
trudng hop trén thi duong nhién bi coi la vd hiéu
khong phu thudc vao y chi clia cdc bén tham gia
hgp ddng.

Bén canh d6, hgp dong tin dung cling s& vo
hiéu n€u vudt qud gi6i han han ché& c4p tin dung.
Piéu 127 Luat Céc t6 chic tin dung 2010 (stra dai,
b3 sung nim 2017) quy dinh:

“1. TS chic tin dung, chi nhinh ngin hang
nuSe ngoai khong duge c4p tin dung khong c6 bio
ddm, cAp tin dung véi diéu kién uu dii cho nhitng
ddi tuong sau day:

a) T chic kiém todn, ki€m todn vién dang
ki€m todn tai t§ chitc tin dung, chi nhdnh ngin
hang nudc ngoai; thanh tra vién dang thanh tra tai
t6 chiic tin dung, chi nhdnh ngan hang nudc ngoai;

b) K& todn trudng cida td chifc tin dung, chi
nhanh ngin hang nudc ngoai, Chu tich va thanh
vién khdc ctia Hoi dong quén tri, Trudng ban va
thanh vién khdc cta Ban kiém sodt, Gidm ddc,
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Phé gidm d6c va cdc chifc danh tuong duong clia
quy tin dung nhan din;

¢) C6 dong 16n, ¢ dong sang lap;

d) Doanh nghiép c6 mot trong nhitng d6i tugng
quy dinh tai khodn 1 Piéu 126 cda Luit nay s&
hitu trén 10% von diéu 1é clia doanh nghiép do;

d) Ngudi tham dinh, xét duyét cap tin dung;

e) Cdc cong ty con, cong ty lién két clia td chiic
tin dung hoic doanh nghiép ma t§ chic tin dung
nim quyén ki€m so4t.

2. Téng mitc du nd cip tin dung ddi véi cac doi
tugng quy dinh tai cdc diém a, b, ¢, d va d khodn 1
Diéu nay khong dudc vugt qui 5% von tu ¢ cla
t6 chifc tin dung, chi nhdnh ngan hang nudc ngoai.

3. Viéc cdp tin dung ddi v6i nhitng d6i tugng
quy dinh tai khodn 1 Pié¢u nay phdi dugc Hoi dong
quén tri, H6i ddng thanh vién cda t6 chic tin dung
thong qua va cong khai trong t§ chifc tin dung.

4. Téng mifc du ng cAp tin dung d6i v6i mot ddi
tugng quy dinh tai di€m e khodn 1 Piéu nay
khdng dugc vugt qui 10% von tu c6 clia t& chirc
tin dung; doi véi tit cd cdc doi tugng quy dinh tai
diém e khodn 1 Piéu nay khong dugc vugdt qud
20% von ty ¢6 cia to chiic tin dung;

5. Téng mic du ng cAp tin dung quy dinh tai
khodn 2 Piéu nay bao gdm ca téng mifc mua, dau
tur vaotrdi phi€u do cdc ddi tugng quy dinh tai cdc
di€ém a, c va d khodn 1 Piéu nay phét hanh; tdng
mitc du ng cap tin dung quy dinh tai khodn 4 Piéu
nay bao gdm cd tdng mifc mua, ddu tr vao trai
phi€u do cic d6i tugng quy dinh tai diém e khoadn
1 Piéunay phathanh.”

2.2. Do gid tao (Piéu 124 Bj ludt Din su nam
2015)

Diéu 124 Bo luat Dan sy nim 2015 quy dinh:
“1. Khi cdc bén xdc 1ap giao dich dan sy mdt cach
gid tao nhim che gidu mot giao dich dan sy khac
thi giao dich dan sy gid tao vo hiéu, con giao dich
dan su bi che gidu vin c6 hiéu lyc, trir trudng hdp
giao dich d6 cling v6 hiéu theo quy dinh cia Bo
ludtnay hodc ludtkhéc cé lién quan.
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2. Truong hgp xdc 14p giao dich dan su gid tao
nhim trdn tranh nghia vu véi ngudi thit ba thi giao
dich dan sy d6 vo hiéu”.

2.3. Do chii thé khong dii diéu kién thuc hién
(Diéu 125 Bj ludt Déan sy ndm 2015)

Theo Piéu 125 Bo luat Dan sy nim 2015, khi
giao dich do ngudi chua thanh nién, ngudi mat
ndng lyc hanh vi dan sy, ngudi c6 khé khin trong
nhan thic, Iam chd hanh vi, ngudi bi han ché niing
Iyc hanh vi dan sy xdc lap, thuc hién thi theo yéu
cau clia ngudi dai dién cia ngudi d6, Toa 4n
tuyén bd giao dich d6 vo hiéu né&u theo quy dinh
ctia phdp luat giao dich nay phai do ngudi dai dién
clia ho xdc lap, thuc hién hoic ddng ¥, trit nhitng
trudng hgp sau:

- Giao dich dan sy clia ngudi chua dd 6 tudi,
ngudi mat ning luc hanh vi din sy nhim ddp Gng
nhu ciu thi€t y€u hang ngay clia ngudi do;

- Giao dich dan sy chi 1am phét sinh quyén
hoic chi mién trir nghia vu cho ngudi chua thanh
nién, ngudi mat niang lyc hanh vi dan su, ngudi c6
khé khin trong nhin thic, 1am chi hanh vi, ngudi
bi han ché ning lyc hanh vi din sy v6i ngudi da
xdc lap, thyc hi€n giao dich véi ho;

- Giao dich dan sy dugc ngudi xac 14p giao dich
thira nhan hi€u Iuc sau khi da thanh nién hoéc sau
khi khoi phuc ndng luc hanh vi dan sy.

2.4. Do bi nhdm lén (Piéu 126 Bj ludt Dan su
nam 2015)

Trudng hgp giao dich dan sy duge xdc lap co
st nhidm 1An 1am cho mdt bén hoic cdc bén khong
dat dugc muc dich cla viéc xdc lap giao dich thi
bén bi nhim 14n c6 quyén yéu ciu Toa 4n tuyén
b6 giao dich din sy vd hiéu, trlf trudng hgp: muc
dich xdc 14p giao dich din sy cla cdc bén da dat
dudgc hoic cdc bén c6 thé khic phuc ngay dugc sy
nhdm 14n 1am cho muc dich ctia viéc xdc lap giao
dich dan sy van dat dugc.

Trong nhiéu trudng hop, su nhaim 14n c6 thé
xdy dén do 16i ctia bén ddi tdc. Khi mdt bén c6 10i
lam cho bén kia nhAm 14n vé ndi dung clia giao

dich ma x4c 1ap giao dich thi bén bi nham Iin c6
quyén yéu ciu bén kia thay ddi ndi dung clia giao
dich d6. N&u bén kia khong chap nhan thi bén bi
nhim 14n c¢6 quyén yéu ciu tda 4n tuyén bd giao
dich v6 hiéu. Tuy nhién, 15i & dy chi c6 thé 1a 15i
vd y. N€&u st nham 14n do 16i ¢d ¥ clia bén doi tac
thi khi d6 sé& thudc trudng hdp vo hiéu do lira déi.

2.5. Do bi lita déi, de doa, cudng ép (Diéu 127
Bé ludt Ddan sy ndm 2015)

Khi mot bén tham gia giao dich dan su do bi lira
ddi hoidc bi de doa, cudng ép thi c6 quyén yéu ciu
Toa 4n tuyén bd giao dich dan s d6 12 vo hiéu.

Lira doi trong giao dich dan sy 1a hanh vic6 y
ctia modt bén hoiic clia ngudi thit ba nhim lam cho
bén kia hiéu sai 1éch vé& cha thé, tinh chi't ctia d6i
tugng hodc ndi dung cia giao dich dan sy nén da
xdc lap giao dich d6. be doa, cung €p trong giao
dich dan sy 12 hanh vi ¢c6 ¥ clla mdt bén hoic
ngudi thi ba lam cho bén kia budc phéi thuc hién
giao dich din sy nhim tranh thiét hai vé tinh
mang, stic khde, danh duy, uy tin, nhan phim, tai
sdn ctia minh hodc ctia ngudi than thich ctia minh.

2.6. Do nguoi xdc ldgp khong nhdn thiic va lam
chii dugc hanh vi ciia minh (Piéu 128 B¢ ludt
Dén sy ndam 2015)

Ngu6i c6 nang luc hanh vi dan sy nhung da xac
1ap giao dich vao ding thdi di€ém khong nhin thic
v 1am chd dugc hanh vi cia minh thi c6 quyén yéu
cAu Toa 4n tuyén bd giao dich dan sy d6 12 vo hiéu.

2.7. Do khéng tudn thii quy dinh vé hinh thiic
(Piéu 129 Bj ludt Dén su nam 2015)

Theo nguyén tic chung thi cic chii thé dudc tu
do lya chon hinh thdc ctia giao dich. Chi nhitng
giao dich phdp ludt quy dinh bit budc phai thé
hién biang vin bdn, phadi ¢6 ching thuc, chitng
nhén, ding ky hodc xin phép ma cic bén khong
tudn thd quy dinh nay mdi bi v6 hiéu.

Tuy nhién, d6i v6i giao dich dan sy da dugc
xdc lap theo quy dinh phai bing vin bin nhung
vdn ban khong ding quy dinh cda ludt ma mot
bén hoic cdc bén da thyc hién it nhi't 2/3 nghia
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vu trong giao dich thi theo yéu cdu clia mdt bén
hodc cdc bén, Toa 4n ra quyét dinh cong nhan
hiéu lyc ctia giao dich d6; trudng hgp giao dich
dan sy da dugc xdc lap bing vin bdn nhung vi
pham quy dinh bit budc vé cong chitng, chitng
thuc ma mdt bén hodc cdc bén da thuc hién it
nhd't 2/3 nghia vu trong giao dich thi theo yéu cau
clia mot bén hoic cdc bén, Toa 4n ra quyét dinh
cong nhdn hi€u lyc cia giao dich d6. Trong
trudng hop nay, cdc bén khong phéi thuc hién
viéc cong ching, chiing thuc.

3. Bién phap han ché& nguy c¢ hgp dong tin
dung vo hi¢u

Thit nhdt, tién hanh day dii thii tuc, kiém tra ho
5o chdt ché khi giao két hop dong tin dung.

Giao k&t hgp dong tin dung l1a mdt qué trinh
bao gdm nhiéu budc nhu: (i) dé nghi vay von va
lap hd so tin dung, (ii) th&m dinh hd sd tin dung,
(iii) quy€t dinh cho vay, (iv) dam phdn cédc diéu
khodn trong hgp ddng va ky k&t hgp ddng. Trong
dé, budce (i) va budc (ii) c6 y nghia quan trong. Bgi
1&, ho so tin dung thé hién mdi quan hé téng thé
gitta bén vay va t6 chifc tin dung, minh chitng cho
bén vay di diéu kién vay von. Sy hoan chinh va
chinh x4c ctia hd sd tin dung, k&t qua thAm dinh hd
sd chinh 12 viéc thim dinh cdc diéu kién vay von
clia bén vay 1a co s8, cin ctt d€ bén vay c6 thé
dudc vay von clia td chic tin dung. Dva vao ho sd
tin dung, t& chifc tin dung c6 thé thu thip dugc diy
dd cdc thong tin cAn thi€t vé qud khi ciing nhu
hién tai clia bén vay, c6 thé x4c dinh kha ning tra
nd cdia bén vay ddi vdi ngudn von vay & t6 chic
tin dung trong thdi han nhat dinh. Trong trudng
hdp can thiét, t6 chifc tin dung s& yéu cau bén vay
bd sung thém tai sin bio ddm d€ han ché rii ro
cho t8 chiic tin dung.

Trén co s& két qua thaAm dinh hd so tin dung,
ddnh gid tinh kh3 thi, hiéu qui cla du 4n sin xuit
- kinh doanh, dich vu, d&i song va kh4 ning hoan
trd clia bén vay, t& chic tin dung ra quyét dinh va
thong bdo cho doanh nghiép vé quyét dinh cho
vay ctia minh. Trong trudng hgp quyét dinh khong
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cho vay, phdi néu rd 1y do tir chdi cho vay. Quyét
dinh cho vay cda t6 chic tin dung khong dong
nghia véi viéc hop ddng tin dung da dugc ky két.
Quyét dinh trén chi 1a cd sd dé dam phén, thda
thuan cdc diéu khodn trong hgp ddng va ky két
hgp dong tin dung. V& nguyén tic, hgp dong tin
dung phat sinh hiéu luc k& tir khi dai dién hai bén
tham gia quan hé hop ddng di ky vao vin ban hop
ddng va cdc bén ciing khdng c6 thda thuin vé thdi
han bit diu c6 hiéu luc clia hgp dong.

HO sd xét duyét cdc khodn vay phai ddm bdo
diy di thd tuc, chit ché vé phdp 1y d€ tranh sy
viéc dang ti€c phai khdi kién ra toa, d€ lai ng xau
cho t8 chife tin dung. Vi du: Ndm 2017, Toa dn
nhin din thanh phd Ha Noi da xét x{t vu 4n gitta
Agribank 1a nguyén don va Cong ty CP Cung Gng
dich vu tdng hgp Thinh Nguyén 1a bi don, trong d6
Cong ty Thinh Nguyén d3 dé nghi tda dn tuyén
hdp ddng tin dung vo hiéu va bi don khong
phdi chiu 1di suit 20.771.888.759 ddng cho
Agribank theo hgp ddng tin dung c¢é ng gdc 1a
38.566.129.200 ddng. Ly do 1a ngan hang da giai
ngan ma khong xem xét dén viéc st dung tién vay
c6 ding hay khong va viéc cho vay khong c6 tai
sén ddm bdo 1a khong tudn thi Quy ch& cho
vay ctia Ngan hang Nha nudc d6i vdi cdc td chic
tin dung.

Thit hai, xdc dinh ding tu cdch chii thé ky két
hgp déng tin dung.

Ngudi ky két hgp dong phai c6 thim quyén ky
két, d6 c6 thé 1a dai dién theo phap luat hoic dai
dién theo iy quyén, phai c6 ning luc hanh vi dan
sy day dd. Viéc Gy quyén phdi dugc thuc hién
trude khi giao k&t hgp dong.

Viéc xem xét tu cach chii thé clia bén vay la
mot van dé quan trong, né dnh hudng truc ti€p
dé&n hiéu luc cla hdp ddng tin dung. N&u khong
xdc dinh ddng tu cach chd thé, nhit la trudng hdp
bén vay 1a t& chitc, doanh nghiép thi s& din dén
viéc ky hgp ddng tin dung vdi chii thé khong cé
thaim quyén ky két, hgp ddng bi tuyén bs vo hidu
gay thiét hai ning né cho cic t& chifc tin dung.
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Thit ba, s6 tién cho vay trong hop dong phdi
ndm trong gidi han phdp ludt quy dinh.

Vé nguyén tic, sd tién cho vay nhiéu hay it 1a
do thda thudn cia cdc bén. Tuy nhién, trong hgp
dong tin dung, sy thda thuin vé sd tién cho vay
ctia hai bén bi gidi han bdi cdc quy dinh cia phdp
luat (Piéu 128 Luat Cédc t§ chirc tin dung). D€
ddm bdo tinh khdch quan, minh bach trong hoat
ddng cho vay, tranh hanh vi truc 1gi tir hoat dong
cho vay, phdp luit gii han cho vay & mic thdp
hon ddi véi mot s6 ddi tugng cu thé. Trong trudng
hdp dic biét, t8 chiic tin dung chi dugc cho vay
vugt qua mdc gidi han cho vay khi dugc Thu
tuéng Chinh phd cho phép d6i véi titng trudng
hgp cu thé.

S6 tién cho vay dudc hinh thanh trén co sd
mifc cho vay ciia t& chic tin dung va sy dong y
clia bén vay d6i véi quyét dinh cho vay dé6. BE
quyét dinh mitc cho vay d6i vdi khach hang, t&
chic tin dung phai dya trén cdc cidn ci sau: Nhu
cau vay von cla khdch hang; khd ning trd ng clia
khdch hang; gid tri tai sin bdo ddm; vao ngudn
von clia td chifc tin dung.

Thit tu, dp dung cdc bién phdp bdo ddam tién vay.

Céc bién phdp bdo ddm tién vay gdbm cam cd,
th€ chap bing tai sdn cta khdch hang vay hoic
bing thi sdn clia bén thit ba, dit coc, ky cudgc, ky
quy, tin chdp. Trong d6, cAm cd, th& chap la bién
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phidp hay dudc dp dung. Cic t§ chic tin dung
thudng mudn bén vay von dung chinh tai sdn
thudc quyén s& hitu hgp phdp clia minh d€ bio
ddm cho khodn vay. Céc tai sdn nay phai thda
man nhitng di€u kién nhAt dinh nhu phai cé tinh
thanh khodn, phap ludt cho phép chuyén nhugng,
thudc quyén sé hitu hgp phdp ctia bén bdo dam,
khong bi tranh chidp khi dwa ra lam bdo dim.
Trong d6, dic biét luu y 1a bén vay phai c6 quyén
s& hitu hgp phdp doi véi tai sén d6.

D3&i v6i tai sdn c6 gid tri 16n, bén vay cé thé
dua ra bdo ddm cho nhiéu khodn vay & cic t6 chic
tin dung khdc nhau. Trong trudng hgp niy, cic td
chiic tin dung nhan bdo ddm phéi ding ky giao
dich bdo ddm va phai clr ra mot 8 chic tin dung
lam dau moi giit cdc gidy t& chitng nhan quyén sé
hitu tai sdn bdo ddm ndi trén.

4.Kétluan

Nhu vay, Hgp ddng tin dung vo hiéu 1a mot
van dé phédp 1y quan trong, 4nh hudng 16n dén
quyén va nghia vu clia cdc bén tham gia hgp
ddng, nhat 13 hgp ddng c6 gid tri 16n dude thuc
hién trong thdi gian tuong doi dai nhu hgp dong tin
dung. Vi vy, cdc bén clia hgp ddng can nim chic
cdc quy dinh cda phdp luit va dp dung bién phdp
phong ngira rii ro hgp dong vo hiéu m
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DETERMNING VOID CREDIT CONTRACTS
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ABSTRACT:

Under the Civil Code 2015’s provisions, a contract in general is an agreement between the
parties to establish, perform and terminate the rights and obligations of each party in order to
create a basis for the performance of a specific transaction. If the contract is not made properly
under the law, it will be legally voidable. This paper focuses on credit contracts, analyzes the
characteristics of credit contracts, points out the cases of void credit contracts and proposes some
measures to minimize void credit contracts.

Keywords: credit contract, void contract, credit institution.

14 S8 5 -Thdng 3/2022



