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QUAN TRI CONG TY CO PHAN
CUA CAC QUOC GIA TREN THE GIGI
VA BATHQC KINH NGHIEM CHO VIET NAM

® NGUYEN HUU TRINH

TOM TAT:

Trén th€ gi6i, quan tri cong ty (QTCT) thudng dudgc hiéu theo nghia 12 QTCT c& phin va &
cdc qubc gia khac nhau thudng sé c6 nhitng cach hi€u khdc nhau vé diéu nay. O Viét Nam, viéc
ban hanh Ludt Cong ty (1990), Luat Doanh nghiép (1999, 2005, 2014, 2020) da tao diéu kién cho
cdc loai hinh doanh nghiép ra ddi, trong d6 c6 loai hinh doanh nghiép I3 cong ty c¢6 phan (CTCP).

Tuy vay, hoat ddng QTCT c¢d phan & nu6c ta con méi mé va nhiéu han ché. Trong pham vi bai
vi€t nay, tdc gia trinh bay cdc van dé cd ban vé QTCT c6 phan clia mot s& qudc gia trén thé gidi,
tir d6 riit ra nhitng bai hoc kinh nghiém vé QTCT & Viét Nam.

Tur khéa: cong ty c& phan, quén tri cong ty, quan tri cdng ty ¢ phan, md hinh. quin tri.

1. Kh4i quat vé quin tri cong ty

Theo nghia rong nhat, QTCT la viéc bdo ddm
su cAn bing gilta cdc muc tiéu kinh t€ va xa hoi,
giita muc tiéu c4 nhan va tap thé. Khung quan tri
tdn tai mot mat dé khuyén khich viéc st dung
hiéu qua cdc ngudn luc, mit khic dua ra cic yéu
cau vé trach nhiém gidi trinh trong viéc quan 1y va
ki€m sodt cdc ngudn lyc nay. Muc tiéu cia QTCT
1a dat dugc sy hai hoa toi da gitta 1gi ich clia cd
nhén, clia cong ty va clia xa hoi. Pong cd dé cic
doanh nghiép (DN) va nhitng ngudi s hitu hay
quan 1y cdc DN d6 4p dung cdc chudn myc quin
tri qudc t&€ dugc cong nhan, bdi vi nhitng chuin
muyc nay s€ gidp ho dat dudc cdc muc ti€u va thu
hit ddu tu [5].

Tuy c6 nhiéu cdch hi€u khac nhau vé QTCT,
nhung vé cd ban, QTCT c6 thé dugc khdi quat nhu
sau: “Qudn tri cong ty 1a nhitng bién phédp ndi bd
dé diéu hanh va ki€m sodt cong ty (..) Quan tri
cong ty lién quan t6i mot tip hdp cdc mdi quan hé
gitta Ban gidm doc, Hoi ddng quan tri, cd dong va
cdc bén c6 quyén 1gi lién quan khdc. Quédn tri
cong ty ciing thi€t 1ap cd ciu, qua d6 gidp xay
dung muc tiéu ctia cong ty, xdc dinh cdc phudng
tién dé€ dat dudc cac muc tiéu d6 va gidm sat hiéu
qué thuc hién muc tiéu. Quan tri cong ty chi dugc
cho 1a c6 hiéu qud khi khich 1& dugc Ban gidm doc
va Hoi ddng quén tri theo dudi cdc muc tiéu vi 1gi
ich cia cong ty va cda cdc ¢d dong, ciing nhu phai
tao diéu kién thuin 1gi cho viéc gidm sdt hoat
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dong clia cong ty mot cdch hiéu qua, tir d6 khuyén
khich cong ty sit dung cdc ngudn lyc mot cich tot
hon” [6, tr.6].

J Viet Nam, trong khudn khd quy dinh vé
QTCT, c6 nhiéu tai liéu, Nghi dinh, thong tu cia
Chinh phd, B nganh c6 nhitng cdch hiu khic
nhau vé QTCT. Cu thé, ngay 06/06/2017, Chinh
pht ban hanh Nghi dinh s§ 71/2017/QP-CP @&
huéng din vé QTCT 4p dung ddi véi cong ty dai
chiung; Ngay 13/3/2007, Bo Tai chinh ban hanh
Quy ch& QTCT 4p dung cho cdc cdng ty niém yét
trén S& Giao dich chitng khodn/Trung tim Giao
dich ching khoin kém theo Quyét dinh s&
12/2007/QD-BTC, trong d6 QTCT dugc hiéu khai
quat nhu sau: “Qudn tri cong ty 12 hé thdng cic quy
tic @& ddm bao cho cdng ty dugc dinh huéng diéu
hanh va dugc kiém sodt mot cich c6 hiéu qué vi
quyén Igi clia ¢§ dong va nhitng ngudi lién quan
dén cong ty” (diém a khoan 1 Piéu 2 Quy ché).

C6 thé thady, cic khdi niém v& QTCT & mdi
giai doan va cdc qudc gia la rat khdc nhau nhung
tyu trung déu xoay quanh viéc 18y cong ty lam
trung tdm va déu hudng d€n sy phat trién cia
cOng ty tir géc nhin bén trong va ca bén ngoai.
Tuy nhién, theo cich hi€u chung nhat: “Quén tri
cong ty (hay QTCT c6 phin) 1a mot hé thdng cdc
co ché& va quy dinh, thong qua d6, CTCP dugc dinh
huéng diéu hanh va kiém sodt nhim dip tng
quyén 1¢i ctia nha dau tu, nhitng ngudi diéu hanh
va cdc bén cé quyén Idi lién quan”.

2. M6 hinh quan tri CTCP theo phap luat

2.1. Khdi qudt vé mé hinh qudn tri CTCP theo
phdp lugt

Quan tri cong ty néi chung va QTCT ¢b phan
n6i riéng 1a hé thong cdc thi€t ché&, chinh sdch,
quy dinh va quy trinh dugc xdy dung nhim dinh
huéng, diéu hanh va ki€m sodt cong ty vdi muc
tiéu ddm bdo va cin biing quyén va Idi ich cla
cong ty, ngudi quan 1y va cd dong, ngudi lao dong
va c4 khach hang. Qua d6, ning cao uy tin, niém
tin, sy minh bach ctia cong ty, gitp cong ty hoat
dong hiéu qua, dat dugc nhirng muc tiéu chung da
dé ra.
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Thé& nhung, QTCT khdng nhitng dirng lai & cdc
mdi quan hé ndi bd ma con bao gdm c4 nhitng mai
quan hé bén ngoai c6 lién quan va tdc dong dén
tinh hiéu qua trong hoat ddong clia cong ty, nhu:
cdc co quan quin 1y nha nudc, cdc doi tdc kinh
doanh va khach hang clia cong ty, cong dong va
x4 hoi, dic biét 1a mdi trudng diu tw, mdi trudng
kinh doanh ctia mot qudc gia. QTCT hiéu qud
gitip hoat ddng diéu hanh cong ty dugc minh bach,
cdc nha diu tr duge gidm thi€u rii ro va duge d6i
xlf cong bing, trén cd s§ d6 cong ty dé dang thu
hiit vén diu tu d€ phat trién sdn xudt, kinh doanh
g6p phan phat trién kinh t€ - xa hoi clia dat nudc.

Chinh bdi QTCT la mot hé thdng cdc thiét
ch&, chinh sdch, luat I&é nhim dinh huéng, vin
hanh va ki€m sodt hoat ddng ctia cdc thanh vién
nhim dat muc tiéu cao nhit cho DN, nén mdi
qudc gia trén thé gidi déu c6 hé thdng cdc quy
dinh phép luat d€ diéu chinh cdc vin dé lién quan
d&én QTCT. Phédp luat vé QTCT c6 phin dudc
hi€u 12 tdng thé cdc quy pham phdp luit diéu
chinh qué trinh vdn hanh va ki€m sodt CTCP.
Nguén phdp luidt chii y&u hinh thinh mé hinh
QTCT c¢6 phan dugc quy dinh trong Luat Doanh
nghiép (Luat Cong ty) va cdc quy dinh li€n quan
dén t8 chiic va hoat dong cilia thi trudng ching
khodn (Luat Chdng khodn). Trong do6, Luit
Doanh nghiép quy dinh chii y&€u vé mé hinh quin
tri, con Ludt Chitng khodn quy dinh mot s&
nguyén tic, ndi dung qudn tri cong ty dp dung cho
cong ty dai chiing nhim ddm béo tinh linh hoat,
phu hgp véi quy mé cia cdc cong ty dai chiing,...

Thuc t& cho thay, sy khdc biét vé truyén thdng
vin héa, hé thong luat phdp va ciu tric cda thi
trudng von da din tdi sy khdc biét mo hinh, ciing
nhu cdc nguyén tic QTCT & titng qudc gia. Trong
giai doan diu clia tu duy quin tri, cdc chuyén gia
¢6 xu huéng dé cap d€n md hinh quén tri kiu hoi
ddng quan tri (HPQT) 1 tAng (md hinh hoi dong
don 16p) va tuong phan v6iné 1a mod hinh HPQT 2
tAng (mo6 hinh hoi dong kép hay song 16p) clia
chau Au luc dja. Cu triic méd hinh hoi ddng don (1

cip) c6 trong hau hét luit cong ty clia cdc nudc
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thudc hé thdng thong ludt nhu My, Anh, Canada,...
va ca nhitng nude thudc dong ludt thanh vin.

Nhu vay, m6 hinh QTCT trén thé gidi c6 2 md
hinh c¢d bdn 12 md hinh hoi dong 1 tAng (don 16p)
va moO hinh hoi dﬁng 2 t?ing, theo do:

- Mb hinh hdi ddng mot ting (don 16p) c6 trong
Luit Cong ty cia hAu hét cdc nudc thudc hé thong
thong ludt (common law) nhu: My, Anh, Australia,
New Zealand, Canada,...; cling nhu khong it cic
nuSce thudc dong luat thanh viin (civil law). Cau
triic hoi dong don 16p, vé cd ban, dudc xay dung
theo mo hinh luit cong ty theo ki€u Anglo-
American, ma Luat Cong ty Hoa Ky 12 di€n hinh.

- M hinh hoi ddng 2 ting (di€n hinh theo Luat
Cong ty cia Cong hoa Lién bang Bic) c¢6 dic
diém 1a cdu trdc quan tri, diéu hanh c6 2 hoi dong
theo thif bic va ¢6 su tham gia nhit dinh cia dai
dién ngudi lao dong vao hoi dong phia trén. Cau
triic quan tri theo md hinh hdi dong 2 ting, gbm
c6: Pai hoi dong c6 dong; Hoi ddng gidm sit va
Hoi dong quén tri.

2.2. M6 hinh qudn tri CTCP theo phdp ludt
mt s6 nudc trén thé gidi

2.2.1. Mo hinh qudn tri CTCP theo phdp ludt
Hoa Ky

Theo Luat Cong ty Anh - M¥, ciu tric qudn tri
ndibd ctia 1 CTCP gom:

(i) Pai hoi ddng c& dong (DPHPCP);

(ii) Hoi ddng gidm d6c (HPGP). B phian quin
tri va diéu hanh cong ty chi do mot cd quan ddm
nhiém 12 HPGP. HPGP dudc biau chon bdi
DHDCD, cdc van dé lién quan dén quyén hanh
trong cong ty déu dugc dit vao tay HPGD (trir cdc
quy dinh khac). Piéu nay c6 thé hiéu ring, tit ci
cdc hoat dong sdn xuit - kinh doanh, cic van dé
quan trong khdc clia cong ty déu chiu sy quén 1y,
chi dao cia HDGD.

Bén canh d6, HDGD la nhitng ngudi c6 quyén
chia ¢§ tiiic cho cdc c6 dong va bd nhiém céc thanh
vién cling nhu cdc phan chia nhan sy vao nhitng vi
tri ddm nhiém cong tdc trong cong ty. Phdp luat
cdng ty cia cdc nudc Anh - My khong c6 quy dinh
vé nhiém vu, quyén han cla Téng Gidm ddc

(TGP) ma quyén lyc clia TGD s& do HPGP quyét
dinh trén co s§ iy nhiém, vi th€ khdng phai cdc
TGP déu c6 quyén luc nhu nhau. (Hinh 1)

Hinh 1: Mé hinh Héi déng qudn tri 1 tdng
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Nhu vay, theo mo6 hinh QTCT ¢& phan theo ciu
triic hoi ddng don 16p ki€u Anh - My, khong c6 1
c¢d quan chuyén trdch lam nhiém vu gidm sét
nhitng ngudi quén 1y - diéu hanh cong ty, nhu: Ban
Kiém sodt trong cdc Luat Doanh nghiép ctia Viét
Nam va Luat Cong ty Trung Qudc, hay nhu Hoi
ddng gidm sit trong mo hinh hoi dong 2 ting clia
Cong hoa Lién bang Pific ma ching ta s€ nghién
cttu sau day.

2.2.2. Mé hinh qudn tri CTCP theo phdp ludt
mot s& quéc gia chdu Au

Bén canh m6 hinh quén tri CTCP theo ciu tric
hdi déng don 16p, mo6 hinh quan tri CTCP theo cidu
triic hoi dong kép (song 16p hay 2 ting) di ton tai
trong hau hét ludt cong ty clia cdc nudc chau Au,
ma Ludt Cong ty Cong hoa Lién bang Buc 1a mdt
dién hinh. Theo d6, moé hinh quan tri 2 ting c6 2
dic diém quan trong, gdm: (i) C4u tric quan tri -
diéu hanh c6 2 hdi ddng theo thit bac; (ii) C6 thé
c6 sy tham gia nhit dinh cla dai dién ngudi lao
dong vao hoi ddng phia trén.

CAu tric qudn tri ndi bd cia CTCP gdm c6: (i)
Pai hoi ddng c& dong (PHPCP); (ii) Hoi ddng
giam sat (HPGS); (iii) HDQT. Viéc quén 1y, diéu
hanh CTCP dugc phan chia cho 2 co quan la
HDGS va HPQT, nhu 1 thi€t ché 2 ting, ma & d6
HDGS nim § ting trén. Pay goi 1a cau tric hoi
dong kép hay hoi dong 2 ting. V& nguyén tic,
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PHPCP sé bau chon thanh vién cia HPGS,
nhung ngudi lao dong ciing c6 quyén lua chon
thanh vién cia HPGS theo dao luit vé su tham
gia clia ngudi lao dong vao QTCT. Theo do, ty 1&
s6 thanh vién clia Hoi ddng gidm sit do ngudi lao
dong bau chon va c6 dong bau chon s& phu thudc
vao sO lao dong clia cdng ty. Pai dién do phia
ngudi lao dong va c§ ddong bau chon trong HPGS
déu c6 quyén va nghia vu nhu nhau.

D6i v6i cac CTCP st dung trén 500 lao dong
thi 1/3 t6ng s& thanh vién cia HPGS s& do phia
ngudi lao dong bau chon. N&u cong ty sit dung
trén 2.000 lao dong thi 1/2 s§ thanh vién cla
HDGS phéi la dai dién do ngudi lao dong va Cong
doan bau chon, song Cht tich cia HPGS sé& phai
12 ngudi do ¢d dong lya chon va ngudi niy sé cé
14 phi€u quy€t dinh khi s& phi€u thuin va phi€u
chong biing nhau.

HPGS c6 thim quyén chon, b8 nhiém, cich
chiic cdc thanh vién cia HPQT. Khéng nhiing
th&, HDGS con tham gia truc ti€p vao viéc dua ra
cdc quyét dinh quan trong trong viec QTCT va
gidm sdt cdc hoat dong cia HPQT. HPQT thuc
hién chitc ning diéu hanh cong viéc kinh doanh
hang ngay ctia cong ty. Cdc thanh vién cia HBDQT
cling nhau chiu trach nhiém vé viéc diéu hanh,
phét trién chi&n lugc kinh doanh clia cong ty trong
mdi lién hé thudng xuyén va bdo cdo thudng
xuyén véi HDGS.

Cho dé&n nay, chi ¢6 3 nuéc chau Au Iwa chon
mo hinh nay 1a Ao, Thuy Siva Ha Lan. Bén canh
d6, mot vai quoc gia chdu Au khdc ciing da tiép
nhian mo hinh nay & mic d6 nhit dinh vé dai dién
ngudi lao dong tham gia vao ciu tric QTCT cd
phan nhu Pan Mach, Luximbua va Thuy Dién.
Diéu d6 cho thdy, md hinh QTCT theo Luit Cong
ty ctia Ptic van ludn cé nhitng vu diém cu thé cia
né. (Hinh 2)

3. Bai hoc kinh nghiém d6i véi Viét Nam

Nghién cttu cdc md hinh QTCT clia cdc qudc
gia trén th€ gidi c6 thé chira ring, bit ky mo hinh
QTCT nao ciing c6 nhitng uu di€m va han ché clia
né. Mo hinh Anglo - Saxon dugc 4p dung tai Anh
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Hinh 2: Mé hinh Héi déng qudn trj 2 tdng
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va MY tao diéu kién dé€ ban gidm doc, dic biét 1a
gidm d6c diéu hanh phat huy dugc hét kha ning ty
chd, sdng tao trong QTCT, nhung mo hinh nay
cling tao ra st lam quyén ciia cAp quan y.

Trong mo6 hinh HPQT 2 tang, vai trd diéu hanh
dudc tach biét v4i vai tro gidm sat mac du ¢é han
ch€ trong viéc 1am chim ti€n trinh clia viéc ra
quyé&t dinh, nhung chi phi trung gian sé& gidm. Piéu
nay gitp ching ta di d&€n két luan ring, md hinh
QTCT 2 ting dang dugc xdy dung va 4p dung tai
cic doanh nghi€p Viét Nam, dic biét la cic DN
niém yét trén 2 sian chiing khodn 16n (TP. H5 Chi
Minh va Ha N6i) chi thuc su phéat huy dugc hiéu
qud khi nhitng han ché tiém tang dudc ngin chin.
Do d6, dé xudt quan trong nhat nhim phdt huy
hiéu qua ctia mo6 hinh QTCT tai Viét Nam, d6 la
tap trung x4c dinh va ngin chin nhitng rdi ro tiém
tang din t6i viéc hé thong QTCT khdng hiéu qua.
Ching han, tinh doc 1ap cia cdc giam doc khong
diéu hanh, thanh vién Ban Ki€m soit, cling nhu
ctia ki€m todn ddc lap. Bén canh d6, nhén thitc
clia c§ dong ciing can dude nang cao d€ dam bao
tdt cd cdc cd dong déu thyc hién ding quyén va
nghia vu cia minh.

DPé hanh lang phip Iy v& QTCT clia Viét Nam
ti€n gan hon tdi cdc thong 1€ cla qudc t&, cdc yéu
cau QTCT méi cin lam ré khdi niém vé thanh
vién HPQT doc lap, vi khdi niém hién tai chua
hoan toan gidng véi cdc thong 1€ t6i wu quoc té.
Céc quy dinh méi cling can x4c dinh 16 yéu cau
ddi v6i thanh vién HPQT; quy dinh chi ti€t vé
giao dich gilra cdc bén lién quan phai bdo cdo;
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ting cudng cong khai thong tin vé dé ctit HPQT va
huéng din cdc quy trinh dé cit HPQT tdt; yéu cau
thong bio sém vé dai hoi c6 dong thudng nién
nhim khuy&n khich c8 dong tham dy day di; cic
diéu khodn vé ting cudng thong tin cho ¢8 dong,
vé vai tro clia ki€m todn ddc lap, vé cong tic tap
huan QTCT d6i vdi thanh vién HPQT, Ban Kiém
sodt cling can dugc 1am rd trong cdc quy dinh.

Co quan quén ly phai c6 huéng din phit hop dé
DN trién khai 4p dung cic thong 1& QTCT, trong
giai doan hién tai, cdc cd quan quan Iy nén ddm
nhiém vai trd tdp hudn; ning cao ky ning, ning
luc, ngudn lyc d€ tich cuc gidm sit, thuc thi,
huéng din dp dung thyc tién QTCT hiéu qud trén
thi trudng mot cach kip thdi, cAn 4p dung nhitng
cong nghé mdi nha't dé phat hién cic giao dich bat
thudng trén thi trudng. Vai tro cia ﬁy ban Ching
khodn cin dudgc ting cudng, hoat dong clia ﬁy ban
nay ciing can dudc t6 chic lai, ddm bio tinh doc
1ap ctia 1 cd quan quén 1y nha nude. Bén canh dé,
nhitng xung dot va khong thong nhit gitta Luat va

TAILIEU THAM KHAO:

cdc vin ban dudi luat dang gy khé khdn cho hoat
dong clia cdc DN. Vi vy, cdc chuidn myc phép ly
vé& QTCT cin dugc hoan thién day di d€ tranh cic
cdch hi€u khac nhau, tao tién dé ti€n d&n viéc phi
hop véi cdc thong 1& QTCT cia thé gidi.

4. K&t luan

QTCT la y&u t& quan trong quyét dinh sy thanh
baicta tatcd cac DN, day 1a hoat dong quan trong
va phd bi€n cho cic loai hinh DN trén th€ gidi,
trong d6 c6 loai hinh DN 1a CTCP. Tt phan tich
trén cho thay, tr cic m6 hinh QTCT, cdc nguyén
tic QTCT clia cdc qudc gia trén thé gidi dén thuc
tién QTCT & nudc ta hién nay vin con mot
khodng cdch cin dugc 1Ap diy. Vi vay, viéc
nghién cifu mot cdch nghiém tic vé cdc quy dinh
phdp ludt doanh nghi€p néi chung va phap luit
QTCT c6 phan néi riéng; xem xét thyc tién thi
hanh phdp luat v& QTCT & nudc ta 1a van dé hét
stic quan trong, thong qua d6 rit ra cdc vin dé con
han ché, tdn tai, nhim hoan thién cdc ndi dung vé
QTCT phu hgp véi thuc ti€n clia nuGc ta m
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ABSTRACT:

Corporate governance is often generally understood from the perspective of joint stock
company governance. And in different countries, corporate governance can be viewed in
different perspectives. In Vietnam, the promulgation of the Law on Companies in 1990 and the
Law on Enterprises in 1999 (amended and supplemented in 2005, 2014, and 2020) have created
favorable conditions for the establishment and operation of all business types including joint
stock company. However, the corporate governance in Vietnamese joint stock companies is still
a new aspect. This paper presents basic issues of corporate governance in some countries,
thereby drawing lessons learnt for Vietnamese companies.
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