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TOM TAT:

Trong giai doan diéu tra, chii thé tryc ti€p ti€n hanh cic hoat dong diéu tra 13 Cd quan diéu tra
(CQDT). Tuy nhién, &€ gép phan tao nén két qua ctia hoat dong diéu tra, khong thé thi€u vai tro
quan trong ctia Vién Kiém sat (VKS). Trong giai doan nay, VKS thuc hién 2 chiic ning cd ban la
Thuc hanh quyén cong t6 (THQCT) va Kiém sit diéu tra. Néu nhu truSe day, ranh gidi giita 2
chifc ning nay kha md nhat thi cho t6i B luat T8 tung hinh sy 2015 (BLTTHS) da c6 su phian
dinh o nét. PGi véi tirng loai vu 4n, THQCT trong giai doan diéu tra s& c6 nhitng di€ém dic thi.
Bai vi€t tip trung phin tich mot s6 bat cp khi THQCT trong giai doan diéu tra cdc vu 4n hinh sy

(VAHS) v& t6i C8 ¥ gay thuong tich (CYGTT).

Tt khéa: vién ki€m sat, thuc hinh quyén cong 8, giai doan diéu tra, 6 y gy thuong tich.

1. Khai niem THQCT trong giai doan diéu tra
c4c vu an hinh sy vé toi o § gdy thuong tich

Khoan 1 Piéu 3 Luit TS chitc VKS nhin dan
nim 2014 dinh nghia vé THQCT nhu sau: “THQCT
12 hoat dong clia VKSND trong t& tung hinh su
(TTHS) @€ thuc hién viéc budc toi ciia nha nudc doi
v6i ngudi pham t6i”. Nhu vay, THQCT Ia nhiing
hoat ddng trong viéc xdc dinh tdi pham, truy ctiu
trdch nhiém hinh sy va budc tdi tai phién tda. Do
d6, THQCT c6 trong tit c c4c giai doan clia TTHS
tir khi khdi &, diéu tra, truy to va xét xit VAHS cho
dé&n khi ban 4n, quyét dinh clia Tda 4n ¢6 hiéu luc
phép luat va khong con bi khiang cdo, khang nghi.

Diéu tra VAHS 1a giai doan t§ tung doc lap,
trong d6 co quan c6 thim quyén diéu tra 4p dung
moi bién phdp do luat dinh dé t6i pham, ngudi thuc

hién hanh vi pham t6i va céc tinh ti€t khidc lam cd
s& cho viéc gidi quyét vu 4an. Pay 1a giai doan thit
hai trong qud trinh gidi quyé&t VAHS, bit dau ké tir
khi c6 Quyét dinh khéi t6 VAHS cho d&n khi két
thic diéu tra. Thuc t&€ cho thdy, cic VAHS oan sai
phan 16n déu do céc sai 1am trong giai doan diéu
tra. Do d6, d€ huéng t6i moi hanh vi pham toi déu
bi phat hién va xit 1y theo quy dinh phép luit, khong
dé bd lot toi pham, khong 1am oan ngudi vo tdi thi
THQCT trong giai doan diéu tra cin phdi dugc thuc
hién mot cach cin trong, chinh x4c va nghiém tic.
V& khdi niém cd y giy thuong tich, c4 BLHS
nam1985, BLHS niam 1999 va BLHS nam 2015,
stta d6i nam 2017 déu khong dua ra dinh nghia cu
thé vé t6i C8 y gy thuong tich. Theo Tir dién Luat
hoc: “C6 y giy thuong tich 12 hanh vi ¢d y xAm
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pham than thé, gay t6n hai cho sitc khde clia ngudi
khic du6i dang thuong tich”. Piéu 134 BLHS nim
2015 stra ddi, bd sung nim 2017 gdbm 2 tdi: “giy
thuong tich cho ngudi khac” va “giy ton hai cho
stic khée clia ngudi khdc”. C6 thé hiéu ring, toi C6
y gy thuong tich c6 d&u hiéu bit budc la phdi c6
thuong tich, c6 vét thuong dé 1ai trén co thé con
ngudi, bi€u hién dudi mot s6 hanh vi nhu dim, d4,
dam, chém, bin, tat axit, cho sdc vat tin cong.... c6
trudng hgp cudng biic bi hai tu gy thuong tich cho
chinh minh. Hanh vi pham i 12 sy tdc dong dén
than thé ngudi khac mdt cdch trai phap luat. Nhitng
hanh vi nay c¢6 kha niang giy ra nhitng thuong tich
nhAt dinh, 1am t6n hai dén stic khde clia con ngudi.
Vi vay, Toi C6 ¥ gy thuong tich 1a hanh vi nguy
hi€m cho xa hoi duge quy dinh trong BLHS, do
ngudi c6 NLTNHS thuc hién mdt cach ¢8 § nhim
gy ton hai cho sitc khde clia ngudi khic dudi dang
thuong tich. Tt nhitng phan tich trén day, theo quan
di€ém cta ching t6i, THQCT trong giai doan diéu
tra d8i v6i toi C8 y gdy thuong tich cia VKSND la
viéc VKS sit dung tong hdp cdc quyén ning phap ly
thudc noi dung clia quyén cong t& d€ truy cifu trach
nhiém hinh sy d6i v6i ngudi da thuc hién hanh vi
pham t0i xAm hai dén sic khde clia ngudi khic
theo quy dinh vé tdi cd y gy thuong tich cia Bo
luat Hinh sy k€ tir khi c6 Quyé&t dinh khdi t& vu 4n
cho dé&n khi két thiic diéu tra.

2. Noi dung thyc hanh quyén cong té
trong giai doan diéu tra VAHS vé toi cé y giy
thuong tich

Noi dung THQCT trong giai doan diéu tra cic
vu 4n C6 y gy thuong tich 1a viéc VKS sit dung cdc
quyén ning va ti€n hanh cic hoat dong cu thé tai
Piéu 14 Luat TS chic VKSND niam 2014, Piéu
165, 179, 180, 182, 183, 189,... BLTTHS nam 2015,
Quy ché& cong tic Thyc hanh quyén cong t& va
ki€m sit khéi t5, diéu tra, truy t& ban hanh kém
theo Quyét dinh s6 111/QD-VKSTC ngay
17/4/2020 bao gdm:

Mot la, THQCT trong hoat dong dp dung cdc
bién phdp ngdn chdn:

Phé chuin, khong phé chuin 1énh bit ngudi bi
giit trong trudng hop khan cip, gia han tam gi,
viéc tam giam, bdo linh, dit tién d€ bio ddm, khim
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xét, thu giff, tam giit d6 vat, thu tin, dién tin, buu
kién, buu phdm, 4p dung bién phap diéu tra td tung
dic biét; phé chuin, khong phé chuin cic quyét
dinh t6 tung khac khdng c6 cin ctt va trdi phap luat
clia Cd quan diéu tra, cd quan dugc giao nhiém vu
ti€n hainh mot s& hoat dong diéu tra theo quy dinh
clia Bo luat nay; hiity bd cdc quyét dinh t& tung
khong c6 cin cit va trdi phap luat ctia Co quan diéu
tra, co quan dugc giao nhiém vu tién hanh mot s6
hoat dong diéu tra. Trudng hgp khong phé chuin
hoic hily bd thi trong quyét dinh khdng phé chuin
hoic hiy bé phai néu rd 1y do; Quyét dinh 4p dung,
thay ddi, hily bé bién phap ngin chin, bién phap
cudng ché theo quy dinh ctia B ludt nay.

Hai la, THQCT trong viéc khéi t6 vu dn, khéi t&
bi can:

Yéu cau Cd quan diéu tra, cd quan dugc giao
nhiém vu ti€n hainh mdt s§ hoat dong diéu tra khéi
t6 hoic thay ddi, b8 sung quyét dinh khdi t6 VAHS,
khdi t& bi can; Phé chuin hoic hiiy bd quyét dinh
khéi t6, quyét dinh thay d6i hoic bd sung quyét
dinh khéi to bi can khong c6 cin ¢t va trai phap
luat; Khdi t5, thay ddi, bd sung quyét dinh khdi t&
VAHS, khéi t6 bi can trong cc trudng hdp do Bd
ludtnay quy dinh;

Ba la, THQCT trong viéc dé ra yéu cdu diéu tra
va tién hanh cdc hoat dong diéu tra:

Dé ra yéu cau diéu tra va yéu ciu cd quan c6
thAm quyén diéu tra ti€n hanh mot s& hoat dong
diéu tra d& 1am rd toi pham, ngudi pham tdi, yéu
cAu CQDT truy ni bi can, 4p dung cic bién phip
diéu tra t& tung dic biét; Truc tiép ti€n hanh mot s6
hoat dong diéu tra trong trudng hgp dé ki€m tra, bd
sung tai liéu, chiing c khi xét phé chuin lénh,
quyét dinh clia co quan cé thim quyén diéu tra
hoic trudng hgp phét hién c6 ddu hiéu oan, sai, bd
lot tdi pham, vi pham phap luat ma VKS di yéu ciu
bing viin bin nhung khong dugc khic phuc hoic
trusng hgp d€ ki€m tra, b6 sung tai liéu, chitng ctt
khi quy€t dinh viéc truy 3.

3. Mot so truong hgp phat hién cé dau hiéu
oan, sai, b6 lot toi pham, vi pham phap luat ma
VKS da diéu tra

Mét la, doivéi quy dinh clia BLHS:

Can huéng din mdt s6 quy dinh clia Piéu 134
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BLHS cu thé nhu: vé quy dinh “Dung a-xit nguy
hi€m hoic héa chat nguy hi€m” tai di€m b khoan 1
Piéu 134 BLHS nim 2015. Viéc quy dinh tinh tiét
ndy la rat can thi€t trong d€ diu tranh phong chéng
t6i pham C8 y gay thuong tich. Pic di€ém cda viéc
str dung axit hoic héa chat nguy hiém khdng nhitng
gy thuong tich, gy t8n hai sitc khde ma con lam
bién dang co thé, 4nh hudng d&n thim my. Tuy
nhién, quy dinh a-xit “nguy hiém” hoic héa chit
“nguy hi€m” s& giy khé khin trong viéc dp dung
khi khong c¢6 quy dinh th€ nio 13 a- xit nguy hi€m,
néu khong thu dudc a-xit @& giam dinh ham lugng
thi xit 1y nhu th& nao...

V& quy dinh “ngudi gia y&u” tai diém ¢ khoan 1
Diéu 134 BLHS. Ngudi nhu thé nao 13 ngudi gia
y&u? Theo huéng din tai tiéu muc 2.4 Muc 2 Nghi
quyét s6 01/2006/NQ-HDTP ngay 12/5/2006 clia
Hoi ddng thAim phin Toa 4n nhan dan t5i cao thi
“Ngudi gia” 1a ngudi tir 70 tudi trd 1én, con theo
huéng din tai diém a, tiéu muc 4.1 Muc 4 Nghi
quy&t s§ 01/NQ-HPTP ngay 02/10/2007 ciia Hoi
ddng thaAm phdn Toa 4n toi cao thi “Ngudi qué gia
yé&u” 1 ngudi tir 70 tudi trd 1én hoic ngudi tir 60
tudi trd 1én nhung thudng xuyén dau 6m. Khai niém
“Ngudi gia yéu” dén nay vin chua cu thé nén cin
s6m ban hanh huéng dan.

Hai la, doi vdi quy dinh ciia B6 ludt T6 tung
hinh su:

Thit nhdt, vé Piéu 165 BLTTHS, khodn 1 Biéu
165 quy dinh khi THQCT trong giai doan diéu tra,
VKS ¢6 quyén: “1. Yéu ciu Cd quan diéu tra, co
quan dudc giao nhiém vu ti€n hanh mot s6 hoat
dong diéu tra khdi t6 hodc thay ddi, bd sung quyét
dinh khéi t& vu 4n hinh su, khdi t6 bi can”. Theo
quan diém clia chiing tdi, quy dinh nay chua phu
hdp & chd, viec VKS yéu cAu CQPT ra quyét dinh
khdi t8 vu 4n khong thé dugc xdc dinh 13 nhiém vu
quyén han ctia VKS trong giai doan diéu tra. B&i 1€,
thdi di€m quy&t dinh khdi 6 vu 4n hinh sy 1 thoi
diém bit dAu giai doan diéu tra, khi chuta khdi t& vu
4n hinh sy thi vu 4n chua budc vao giai doan diéu
tra. Hon nita, thim quyén nay da dudc quy dinh tai
diém a khoan 1 Piéu 161. Vi vy, khong nén quy
dinh thém tai Piéu 165.

Thit hai, dic diém cda viéc x@ Iy cdc hanh vi

C4 y gay thuong tich hau hét chi dudc co quan ti€n
hanh t6 tung gidi quyé&t khi c¢6 két qua gidm dinh
ty 1& tdn thuong cd thé clia ngudi bi hai. Vi vay,
trén thuc t€, viéc gidi quy&t ddi vdi loai tdi pham
nay thudng bi kéo dai, cdc bién phdp ngin chin
chua dugce 4p dung. Do vay, cdc doi tugng giy 4n
c6 nhiéu thdi cd d€ bd trén hodc di thong nhat 15i
khai, dé dang thong cung, phdn 4nh khong khach
quan ndi dung vu viéc. Vi vady, THQCT trong giai
doan diéu tra d6i v6i cdc vu 4n nay VKS cin phai
phdi hdp v6i CQPT dé€ kip thdi 4p dung cdc bién
phdp diéu tra thich hgp d€ thu thap, ki€m tra
chiing ctr.

Thit ba, vé phé chuin quyét dinh khdi td bi can:
Diéu 179 BLTTHS 2015 quy dinh: Trong thdi han
03 ngay, k& tir ngay nhan dugc quy&t dinh khéi t6 bi
can, VKS phdi quyét dinh phé chuin hoic quyét
dinh hity bé quy&t dinh khdi t6 bi can hodc yéu cau
b8 sung chiing c, tai liéu 1am cin cit &€ quyét dinh
viéc phé chuin va gii ngay cho Cd quan diéu tra.
Trudng hop VKS yéu ciu bd sung chiing ctt, tai liéu
thi trong thdi han 03 ngay, k€& tir ngay nhan dudc
chiing ctt, tai liéu b sung, VKS phdi ra quyét dinh
phé chudn hoic hiiy bd quyét dinh khdi t& bi can.
Thuc tién, trong trudng hdp chua di cin ci dé phé
chuén hoic khdng phé chuin quyét dinh khdi t bi
can ma bi can bi 4p dung bién phdp cAm di khdi noi
cu trli, VKS ¢6 yéu ciu diéu tra hodc cong vin dé
nghi CQPT ting cudng tai liéu d€ xem xét phé
chuin. Song, trong trudng hgp bi can bi tam giir
hinh sy thi viéc gidi quyét hién van 1a vuéng mic.
Céch gidi quyét thudng dudc Iwa chon trong tinh
hudng nay 1a VKS yéu cau CQPT hiiy bd quyét
dinh tam giit va ti€p tuc thu thap day dd i liéu
chitng ctt vé viéc pham tdi. Lic nay, CQPT ra
quyé&t dinh khdi t& bi can va c6 thé xem xét ra 1énh
bit bi can d€ tam giam theo quy dinh ctia phap luat.
Do viy, can bd sung tinh huéng va viéc gidi quyét
clia VKS nhu da néu trén vao quy dinh ctia Diéu
179 BLTTHS 2015 dé 4p dung trong thdi gian t6i.

Thit tu, d81 v6i viéc gidm dinh: K&t ludn gidm
dinh 12 ngudn chiing cif quan trong trong vu 4n cd
y gay thuong tich. Tuy nhién, sau khi su viéc xdy
ra, ngudi bi hai dang phai lo tip trung diéu tri,
phuc héi stic khde nén khong thé ti€n hanh ngay
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viéc giam dinh. Nhung n€u khong gidm dinh sém,
dé vé&t thuong di 6n dinh, thAm chi hinh thanh seo
thi rat khé khin trong viéc xdc dinh cd ch& hinh
thanh vét thuong. Hon nita, k&t ludn gidm dinh
ban diu chi k&t luan dudc ty 1é thuong tit tam
thdi. Vi vay, d6i v6i vu 4n c6 y giy thuong tich,
cAn phai giam dinh bS sung sau khi vét thuong da
on dinh d€ xac dinh ty 1é thuong tat vinh vién, c6
tat va mic d6 dnh hudng d&€n thim my mdi c6 thé
ddnh gid dugc tinh chat, mic do clia hau qua. Tuy
nhién v6i nhiéu vu viéc, nan nhin tir chdi gidm
dinh tir ddu hodc ban diu dong y gidm dinh nhung
sau d6 tir chdi gidm dinh giy rat nhiéu khé khin
cho CQPT va VKS trong qué trinh diéu tra vu 4n.
Mic du BLTTHS da c6 quy dinh vé din gidi doi
v6i bi hai tf chdi gidm dinh nhung 4p dung nhu
thé€ nao dé khong xAm pham dén quyén con ngudi
cla bi hai thilaila cAu hdi chua c6 16i gidi ddp va
c6 18 chi c¢6 thé gidi quyét bing cdc bién phip
gido duc, tuyén truyén, thuy&t phuc d€ nang cao y
thic phdp ludt ciia cdc bén.

Thit nam, ddi véi cdc vu 4n CO y gdy thuong
tich khdi t6 theo yéu ciu clia bi hai (khodn 1 Piéu
134 BLHS), BLTTHS ndm 2015 da c6 quy dinh
tai Piéu 155: “trudng hgp ngudi dd yéu ciu khdi
t6 rit yéu cAu khdi td thi vu 4n phdi dugc dinh chi,
trtt trudng hgp cd cin cd xdc dinh ngudi da yéu
cAu khéi t6 trdi v6i y mudn cda ho...”. Trén thuc t&
ciing c6 rat nhiéu vu 4n cd ¥ gy thuong tich dudc
dinh chi diéu tra do ngudi di yéu ciu khdi td rit
yéu cAu khdi t6. Tuy nhién, viéc riit yéu cau khgi
td ctia bi hai/ngudi dai dién cia bi hai c6 trdi véi y
mudn clia ho hay khdng thi CQDT va VKS rat khé
c6 thé xdc dinh va khong thé loai trir khd ning bi
hai bi cudng biic, ép budc. Vi vy, néu khdng c6
bién phap d€ bio vé nan nhin, bién phdp tuyén

TAILIEU THAM KHAO:

truyén, ning cao y thifc phap luat thi s& d& din tdi
bd 1ot toi pham.

Ciing trong trudng hgp vu 4n khdi 8 theo yéu
cau bi hai, hién nay, Piéu 155 BLTTHS quy dinh
81 véi trudng hop bi hai 1a ngudi dudgi 18 tudi thi bi
hai va ngudi dai dién cla bi hai déu c6 quyén yéu
cAu khdi t8 va quyén yéu cau nay 13 hoan toan doc
1ap v&i nhau. C6 nghia 1a khi bi hai dd yéu ciu khdi
t6 va rit yéu cau khdi t8, vu 4n da dugc dinh chi
diéu tra, sau d6 ngudi dai dién clia bi hai lai ti€p tuc
c6 quyén yéu cau khdi to thi vu 4n sé& lai dugc phuc
hdi. Nhung, khi bi hai di ty nguyén rit yéu ciu
khdi t& rdi thi liéu vu 4n dudc phuc hdi diéu tra, bi
hai c¢6 hgp tic v6i cd quan chiic ning hay khong
ciing 1a vdn dé cin dudc dit ra. Quy dinh nhu vy
mot mit bdo vé Igi ich cta bi hai 1a ngudi chua
thanh nién nhung mét khic cling lam cho qué trinh
gidi quyé&t vu 4n bi cdng kénh, kéo dai. Vay, theo
tac gid, nén ching ban hanh huéng din cu thé trong
trudng hop nay: cin hdi y ki€n clia bi hai/ngudi dai
dién (trong trudng hop mot trong sd ho rit yéu cau
khdi t6), néu ho ciing tw nguyén va dong tinh véi
viéc riit yéu ciu khdi td thi s& khong c6 quyén yéu
cau lai nita.

Tém lai, mic du Bo6 luat T6 tung hinh sy nim
2015 va céac vin ban phap luit hién hanh da quy
dinh kh4 cu thé vé THQCT trong giai doan diéu tra,
nhung dé€ qua trinh thyc hién chic ning nay trong
céc vu 4n ¢d y gy thuong tich dugc hiéu quéa doi
héi phdi khic phuc nhitng vudng mic trong quy
dinh phép ludt nhu da néu trén day. Va quan trong
hon ¢4 13 sy chuyén bi€n trong nhan thic cia VKS
v€ vi thé, vai trod, trach nhiém quan trong va to 16n
ctia minh d€ t§ chic thuc hién trén thuc t€ dudc
hiéu qua, gép phan diu tranh phong chdng loai tdi
phamnay ®
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ABSTRACT:

During the investigation stage, the subject directly conducting investigation activities is the
Investigating Agency. However, to contribute to the results of investigation activities, the vital
role of the Procuracy cannot be ignored. During this period, the Procuracy performs two primary
functions: to exercise the right to prosecute and supervise the investigation. Previously, the
boundary between these two functions was quite blurred, but there was a clear delineation until
the Criminal Procedure Code 2015. For each type of case, the exercise of the right to prosecute in
the investigation stage will have specific features. The article focuses on analyzing several
inadequacies when exercising the right to prosecute during the investigation of criminal cases on
the crime of intentional injury.

Keywords: procuracy, prosecution exercise, investigation stage, intentionally causing injury.
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