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TOM TAT:

Viét Nam dang doi mit v6i tinh trang gia héa din s§ ngdy cang nghiém trong, 4nh hudng
khong nhd d&n qu4 trinh ting trudng va phat trién kinh t&. Khuyé&n khich ngui cao tudi tiép tuc
tham gia vao thi trudng lao dong sau tudi nghi huu 12 mot gidi phap hitu hiéu ma cac qudc gia déu
dang trién khai. Hién nay, mic di Pang va Nha nuc rat quan tim dén ngudi cao tudi vé thé chat
va tinh thin,... song nhitng quy dinh phap 1y lién quan dén viéc 1am clia ngudi cao tudi sau khi hét

tudi lao dong hién vin con nhiéu khodng trong. Phap luat clia nudc ta vé ngudi lao dong cao tudi
hién nay con manh min, thi€u tinh hé thong, chuta day dd va ddi liic ¢6 su xung dot giita cic quy

dinh. Bai viét nghién cttu nhim hoan thién phép luit vé ngudi lao dong cao tudi nhim tao hanh
lang phap ly cho ngudi cao tudi ti€p tuc lam viéc, lao dong va cong hi€n 1a mot van dé hét siic can

thi€t trong boi cdnh hién nay.

Tur khéa: ngudi cao tudi, ngudi lao dong cao tudi, phap luit vé& ngudi cao tudi.

1. Dit van dé

Viét Nam la mot trong nhitng quoc gia c6 toc dd
gia héa dan s6 nhanh nhat th& gidi va chinh thic
budc vao giai doan gia héa dan s§ tir nim 2011 véi
trén 10 triéu ngudi cao tudi, chi€ém 11% dan s6. 10
nim sau, theo két qua TSng diéu tra dan s6 ngay
01/4/2019, s& ngudi tir 60 tudi trd 1én 1&n t6i 11,409
triéu ngudi, chi€ém 11,8%. Dy bdo d&n niam 2030, ty
trong ngudi cao tudi Viet Nam chi€m 18% va nim
2050 s& 1a 26% dan s6'. N&u nhu cdc nén kinh t&€
phat trién mat vai thap ky, thim chi hang th& ky dé
chuyén tir giai doan gia héa din sd sang giai doan
dan s& gia, thi Viét Nam chi mat 15 nim véi toc do
gia héa nhu hién nay.
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Ngoai ra, Viét Nam 1a dat nudc dang phat
tri€n, thu nhap binh quin dau ngudi chua cao nén
can c6 nhitng budc chuén bi va thuc hién céc
chi&€n lugc, chinh sdch thich Gng vé6i gia héa dan
s6. K&t qua Tong diéu tra dan sd nim 2019 ciing
cho thay, trong 10 ndm qua, ty s6 phu thudc chung
- chi tiéu ddnh gid gdnh ning cda din so trong do
tudi lao dong clia nudc ta di ting 2,4 diém phin
trim, chii y&€u 1a do ting nhém din s6 gia tr 65
tudi trd 1&n. Song song véi nhitng gidi phap, chinh
sdch vé an sinh xa hoi danh riéng cho ngudi cao
tudi, viéc stt dung lao dong & dd tudi cao hon hién
nay ciing 12 van dé cAn c6 tAm nhin va chién lugc
phut hgp nhim gidm bdt gdnh niing clia xa hoi
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cling nhu khai thdc, tin dung tri luc cia ngudi lao
dong cao tudi.

Hién nay, ti 1& ngudi cao tudi tham gia lao dong
& nudc ta khd cao, chi€m khodng 8,7%? luc lugng
lao ddng cd nuGc. Tuy nhién, cic quy dinh phdp
luat ciing nhu chinh sach hd trg ctia Nha nudc cho
lao ddng ngudi cao tudi hién chua diy di va con
mot s& bat cAp. Xuat phét tir nhitng 1y do d6, bai
nghién cttu ndy sé& gidi quyét cdc van dé thuc tién
vé phap luat ngudi lao dong cao tudi & Viét Nam, tir
dé dé xudt mot s6 gidi phap hoan thién hé thdng
phép luat vé ngudi lao dong cao tudi theo hudng hd
trg va khuyé&n khich ngudi cao tudi tham gia thi
trudng lao dong, nhim thich Gng vdi xu hudng gia
héa dan so giai doan hién nay.

2. Nhitng quy dinh phéap ly vé ngudi lao dong
cao tudi ¢ Viet Nam

2.1. Quy dinh vé dj tudi ctia nguvi lao dong
cao tudi

Quan diém vé ngudi cao tudi  Viet Nam dudc
quy dinh trudc hét trong Luat Ngudi cao tudi sd
39/2009/QH12. Piéu 2 ctia Luat Ngudi cao tudi quy
dinh: “Ngudi cao tudi 1a cong dan Viét Nam tir d
60 tudi tré 1én”.

Theo Diéu 166 ctia Bo luat Lao dong nim 2012
(c6 hiéu luc dén hét ngay 31/12/2020), quy dinh
ngudi lao dong cao tudi 1a ngudi ti€p tuc lao dong
sau do tudi theo quy dinh tai Diéu 187 clia Bo luat
nay, d6 1a sau khi nam di 60 tudi, nit da 55 tudi.

Theo Piéu 148 ctia Bd luat Lao dong ndm 2019
(bt diu c6 hiéu lyc tir ngay 01/01/2021), ngudi lao
dong cao tudi 1a ngudi ti€p tuc lao dong sau dd tudi
theo quy dinh tai khodn 2 Di€u 169 clia B ludtnay.
Theo d6, tudi nghi huu clia ngudi lao dong trong
diéu kién lao dong binh thudng dudc diéu chinh
theo 19 trinh cho dén khi di 62 tudi d6i véi lao dong
nam vio nim 2028 va dd 60 tudi ddi véi lao dong
nit vao nam 2035. K€ tir naim 2021, tudi nghi huu
clia ngudi lao dong trong diéu kién lao dong binh
thudng 1 di 60 tudi 03 thang d6i v6i lao dong nam
va da 55 tudi 04 thang doi véi lao dong nir; sau do,
¢ mdi nim ting thém 03 thing d6i v6i lao dong
nam va 04 thing ddi vdi lao dong ni.

Ngoai ra, hé thong phap luat hién nay con quy
dinh vé kéo dai tudi lao dong trong mot sd linh vuc

va nganh nghé nhat dinh. Theo quy dinh tai Khodn
4 Piéu 169 Bo luat Lao dong 2019: "Ngudi lao
dong c6 trinh do chuyén mon, k§ thuit cao va mot
sO trudng hgp dic biét c6 thé nghi huu & tudi cao
hon nhung khong qui 05 tudi so vdi quy dinh tai
khoan 2 Piéu nay tai thdi di€m nghi huu, trir trudng
hgp phép luat cé quy dinh khac".

Mot s6 doi tugng dugc xem xét kéo dai thém
thoi gian cong tic dudc quy dinh tai Piéu 1 Nghi
dinh s6 71/2000/ND-CP: "C4n bd, cong chitc quy
dinh tai cac khodn 2 va 3 Diéu 1 ctia Phdp 1énh cdn
bd, cong chifc khi dé€n dd tudi nghi huu duge xem
xét kéo dai thém thdi gian cong tic, bao gdbm cic
ddi tugng sau:

- Nhitng ngudi truc ti€p 1am cdng tdc nghién ctu
& cdc co quan cia Pang, Nha nuc dudc b nhiém
va hudng bang luong chuyén gia cao cap quy dinh
tai Nghi dinh s6 25/CP ngay 23/5/1993 clia Chinh
phti quy dinh tam thdi ch& do tién luong mdi clia
cong chitc, vién chitc khu vyc hanh chinh, sy
nghiép va lyc lugng vii trang;

- Nhitng ngudi c¢6 hoc vi tién si khoa hoc lam
viéc theo ding chuyén nganh dao tao; nhitng ngudi
c6 chitc danh gido su, ph6 gido su dang truc ti€p
nghién cdu, giang day theo ding chuyén nganh &
cdc Vién, Hoc vién va cic trudng dai hoc;

- Nhitng ngudi thyc sy c6 tai ning dudc cd
quan, t6 chiic, don vi thira nhan, dang truc tiép lam
viéc theo ding chuyén modn thudc cdc linh vuc y
t&, gido duc - dao tao, khoa hoc - cong ngh¢, vin
héa, nghé thuat".

Tém lai, vé cd ban ngudi lao ddng cao tudi la
nhitng ngudi ti€p tuc 1am viéc sau d6 tudi nghi huu
dugc quy dinh trong cdc vin ban phap luat. Mot s&
quy dinh cho phép kéo dai tudi nghi huu trong mot
s0 trudng hgp nhat dinh, nhu vy nhitng ngudi nay
duong nhién dugc xem la ngudi lao dong cao tudi.

2.2. Quy dinh vé quyén ctia nguoi lao dong
cao tudi

Piéu 3 cia Luat Ngudi cao tudi quy dinh quyén
clia ngudi cao tudi, trong d6 ngoai nhitng quyén
dugc uu tién danh riéng cho ngudi cao tudi, ngudi
cao tudi con duge Nha nude tao didu kién lam viéc
phit hop véi stic khde, nghé nghiép va cic diéu
kién khac d€ phat huy vai trdo ngui cao tudi. Tir d6
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suy ra, ngudi cao tudi c6 quyén lao dong phii hdp
vdi kha ning va Nha nuSc c6 cac chinh sich dé
khuyé&n khich ngudi cao tudi ti€p tuc lam viéc sau
khi dén tudi nghi huu. Quy dinh nay hoan toan
thong nhat v6i quy dinh ctia Bo luat Lao dong nim
2019 trong diéu 148: “Nha nudc khuyé&n khich sit
dung ngudi lao dong cao tudi lam viéc phit hop véi
stic khde @€ bao ddm quyén lao dong va st dung
hiéu qua ngudn nhan lyc”.

biéu 149 Bo luat Lao dong 2019 quy dinh: Khi
ngudi lao dong cao tudi dang hudng luong huu theo
quy dinh ctia Luat Bio hiém xd hoi ma lam viéc
theo hgp dong lao dong méi thi ngoai quyén 1gi
dang hudng theo ch€ d6 huu tri, ngudi lao dong cao
tudi dugc hudng tién luong va cic quyén lgi khic
theo quy dinh ctia phap luat, hgp ddng lao dong.

2.3. Quy dinh vé ché dp lam vigc cho nguvi lao
dong cao tudi

Diéu 148 B luat Lao dong nim 2019 quy dinh:
Ngudi lao dong cao tudi c6 quyén thda thuin véi
ngudi st dung lao dong vé& viéc rit ngin thdi gid
lam viéc hiing ngay hoic 4p dung ch€ do lam viéc
khong tron thdi gian. Nhu vay, viéc rit ngin thoi
gid 1am viéc hiing ngdy hoic 4p dung ch& do lam
viéc khong tron thdi gian hién nay do ngudi sir dung
lao dong quyét dinh.

Diéu 149 Bo luat Lao dong nim 2019 b3
sung vé ch& do 1am viéc cho ngudi lao ddng cao
tudi nhu sau:

- Khong dudc st dung ngudi lao dong cao tudi
lam nghé, cdng viéc ning nhoc, doc hai, nguy hi€m
hoic dic biét ning nhoc, doc hai, nguy hiém c6 4nh
hudng xau tdi sitc khde ngudi lao dong cao tudi, trir
truong hdp bdo ddm céc diéu kién 1am viéc an toan.

- Ngudi st dung lao ddng c6 trach nhiém quan
tam chim séc sitc khde clia ngudi lao dong cao tudi
taindilam viéc.

Ngoai ra, Khoin 3 Piéu 168 Bo luat Lao dong
nam 2019 quy dinh: D&i v6i nhitng ngudi lao dong
cao tudi do da hét tudi lao dong nén khong thude
do6i tugng tham gia bio hiém xa hoi bit budc, bio
hi€m y t&, bio hiém thit nghiép. Khi d6, ngudi sit
dung lao ddng c6 trach nhiém chi tra thém cung lic
v6i k¥ tra ludng mot khodn tién cho ngudi lao dong
tuong duong v4i mic ngudi st dung lao dong dong
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b4o hiém xi hi bit budc, bdo hiém y t&€, bio hi€m
that nghiép cho ngudi lao dong theo quy dinh clia
phép luat vé& bio hi€m xi hoi, bdo hi€ém y t&, bio
hiém that nghiép.

2.4. Quy dinh vé an toan, vé sinh lao dong doi
v6i nguvi lao dong cao tudi

Theo Khon 2, Piéu 152, Bo luat Lao dong nim
2012 qui dinh: “Hing nim, ngudi st dung lao dong
phai t6 chifc khdm sitc khde dinh k¥ cho ngudi lao
dong, k€ c4 ngudi hoc nghé, tip nghé; lao dong ni
phai dugc khdm chuyén khoa phu sén, ngudi lam
cong viéc ning nhoc, doc hai, ngudi lao dong 1a
ngudi khuyét tat, ngudi lao dong chua thanh nién,
ngudi lao dong cao tudi phai dugc khdm siic khoe it
nhit 06 thang mot 1an”. Tuy vay, trong Bo luat Lao
dong nam 2019 c6 hi¢u luc tir ngay 1/1/2021, khong
con quy dinh rd cdc ndi dung vé an toan, vé sinh lao
dong nita, ma chi din chi€u dén viéc tuan thi
“nhitng quy dinh ctia phdp luat vé an toan, vé sinh
lao dong” (diéu 132, Bo luat Lao dong nim 2019).

Bén canh d6, viéc kham stc khée va diéu tri
bénh nghé nghiép cho ngudi lao dong cao tudi dugc
qui dinh tai Khodn 1, Piéu 21, Luit An toan, vé
sinh lao dong:

“Hing nim, ngudi st dung lao dong phai t&
chitc kham stic khde it nhat mdt 1an cho ngudi lao
dong; doi véi ngudi lao dong lam nghé, cong viéc
ndng nhoc, doc hai, nguy hiém hoic dic biét ning
nhoc, doc hai, nguy hi€ém, ngudi lao dong 1a ngudi
khuyét tat, ngudi lao dong chua thanh nién, ngudi
lao ddng cao tudi dugc kham sic khoe it nhat 06
thing mot1an”.

Dbé dim bio sitc khde cho ngudi lao dong cao
tudi ti€p tuc tham gia lao ddng, ngudi st dung lao
dong chi dugc st dung ngudi lao dong cao tudi lam
nghé, cong viéc ning nhoc, doc hai, nguy hiém khi
dl c4c didu kién nhu qui dinh tai Diéu 64, Luit An
toan, vé sinh lao dong nam 2015: Chi sit dung ngudi
lao dong cao tudi lam nghé, cong viéc ning nhoc,
doc hai, nguy hi€ém, dic biét ning nhoc, ddc hai,
nguy hi€ém c6 4nh hudng xau t6i stic khde ngudi lao
dong cao tudi khi c6 di cac diéu kién sau day:

- Ngudi lao dong cao tudi ¢6 kinh nghiém, tay
nghé cao vdi thim nién nghé& nghiép tir di 15 nim
trd 1én; c6 chiing nhan hoic chitng chi nghé hoic
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dugc cong nhan la nghé nhan theo quy dinh cta
phép luat;

- Ngudi lao dong cao tudi c6 du sitc khde lam
nghé, cong viéc ning nhoc, doc hai, nguy hiém
theo tiéu chuin stic khde do Bo trudng B Y t& ban
hanh sau khi c6 ¥ ki€n ctia BO chuyén nganh;

- Chi st dung khong qui 05 nim ddi véi ting
ngudi lao dong cao tudi;

- C6 it nhat mdt ngudi lao dong khong phai 1a
ngudi lao dong cao tudi cling lam viéc;

- C6 sy ty nguyén clia ngudi lao dong cao tudi
khi b6 tri cdng viéc.

2.5. Quy dinh vé hop dong lao dpng giita nguvi
stt dung lao dpng va nguvi lao dpng cao tudi

Khi ¢6 nhu cau, ngudi sit dung lao dong c6 thé
thda thuin v6i ngudi lao dong cao tudi cé db sic
khée kéo dai thdi han hgp ddng lao dong hoic giao
k&t hop dong lao dong mdi theo quy dinh tai Bo luat
Lao dong.

Diéu 6 clia Nghi dinh s& 05/2015/ND-CP trong
d6 khoan 2 Piéu nay dugc sita ddi bdi Khoan 3
Diéu 1 Nghi dinh s6 148/2018/ND-CP quy dinh vé
hgp ddng lao dong v6i ngudi lao dong cao tudi,
nhu sau:

- Khi ngudi st dung lao dong c¢6 nhu cAu va
ngudi lao dong cao tudi c6 di stc khde theo két
Iuan cta cd s& kham bénh, chita bénh dugc thanh
1ap va hoat dong theo quy dinh cta phap lut thi hai
bén c6 thé thda thuin kéo dai thdi han hgp ddng lao
dong hoic giao két hgp dong lao dong mdi. Khi
ngudi st dung lao dong khdng c6 nhu ciu hoic
ngudi lao dong cao tudi khong c6 di sitc khde thi
hai bén thuc hién chdm dit hgp dong lao dong.

Khodn 2, Khoidn 3 Diéu 5 Thong tu sd&
47/2018/TT-BLDTBXH ctia B Lao dong - Thuong
binh va X4 hoi huéng dan, khi ti€p tuc lao dong sau
do tudi quy dinh B9 luat Lao dong nim 2012, ngudi
lao dong cao tudi va ngudi st dung lao dong thda
thuan stta ddi, bd sung hop ddng lao ddng sao cho
phil hdp v6i quy dinh clia phap luat vé lao dong d6i
vdi ngudi lao dong cao tudi. Hop dong véi ngudi lao
dong cao tudi phai bdo ddm cic nodi dung quy dinh
tai Khoan 2, Khodn 3 Piéu 166 va Khoan 2, Khodn
3, Khoan 4 Piéu 167 ctia Bo luat Lao dong. Theo
d6, ndi dung chi y&u clia hgp dong lao dong véi

ngudi lao dong cao tudi thuc hién theo quy dinh tai
Khodn 1 Diéu 23 B0 luat Lao dong, biéu 4 Nghi
dinh s6 05/2015/ND-CP, ddi v6i ngudi cao tudi cn
diéu chinh ndi dung cho phii hgp huéng dan tai
Diéu 5 Thong tu s6 47/2018/TT-BLDTBXH. Cin
¢ quy dinh néu trén, ngudi st dung lao dong va
ngudi lao dong cao tudi thda thuin giao két va
chim dit hgp dong lao dong ding theo quy dinh
phép luat.

3. Nhitng ba't cap, han ché trong phap luat vé
ngudilao dong cao tudi & Viet Nam

Thong qua viéc tdng quan lai nhitng quy dinh va
vin ban phap ly diéu chinh ngudi lao dong cao tudi
& phan trén, c6 thé thiy nhitng quy dinh nay con
mot s6 cac bat cip sau:

Thit nhdt, chua ré rang vé cdch xdc dinh nguoi
lao dong cao tudi.

V& thuit ngit “ngudi lao dong cao tudi”, hién
dang c6 mdt s6 mau thudn nhu sau: Theo Luat
Ngudi cao tudi 2009: Ngudi cao tudi 1a cong dan
Viét Nam tir di 60 tudi trd 1én. Pong thdi, Bo luat
Lao dong ndm 2019 x4c dinh: “ngudi lao dong cao
tudi 13 ngudi ti€p tuc lao dong sau dd tudi nghi
huu”. Nhu vay, khdi niém ngudi lao dong cao tudi &
day khdng c6 mdi lién quan chit ché v6i khdi niém
ngudi cao tudi. Hon nita, néu theo quy dinh trong
B0 luat Lao dong ndm 2012 (c6 hiéu luc dé€n ngay
31/12/2021), tudi nghi huu 1a 55 twdi d6i v6i nit va
60 tudi d6i v6i nam. Con theo Bo luit Lao dong
niam 2019, tudi nghi huu & nam ting din d&n 62 tudi
vao nim 2028 va tudi nghi huu & nif ting din d&n
60 tudi vao nim 2035. Hoic, trong mot sd trudng
hgp ngudi lao dong bi suy gidm kha niang lao dong;
lam cong viéc dic biét ndng nhoc, ddc hai, nguy
hi€m; 1am viéc & viing cao, viing siu, viing xa, bién
gi6i, hai ddo,... c6 thé nghi huu & tudi thap hon so
v6iquy dinh néu trén.

Nhu vy, d6 tudi nghi huu 13 mot thuat ngit xac
dinh mot khoang tudi ma ngudi lao dong nghi huu
va tily tiing trudng hop cu thé ma ngudi lao dong
duge xdc dinh 12 ngudi lao dong cao tudi. Vi cach
hi€u nhu vay thi nhém ngudi lao dong nghi huu
trudc tudi hoic nhém ngudi lao dong lam viéc dén
62 (ddi véi nir), 65 (d6i v6i nam) c6 dudc xem 1a
ngudi lao dong cao tudi hay khong?
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Thit hai, vé hop dong lao dong ddi véi lao dong
la nguoi cao tudi.

Cin ct theo Khodn 1, Piéu 167, Bo luit Lao
dong nim 2012: “Khi ¢6 nhu ciu, ngudi st dung lao
dong c6 thé thda thuan véi ngudi lao dong cao tudi
c6 di siic khde kéo dai thdi han hgp dong lao dong
hoic giao két hgp ddong lao dong mdi theo quy dinh
tai Chuong III ctia BO ludt nay” 1a chua hgp ly bdi
vi cdc quy dinh phdp luat vé Hop dong lao dong doi
vdi ngudi lao dong cao tudi c6 mot s6 dic thi vé
tinh chat cong viéc, vé ché& dd viéc 1am, ché do bao
hi€m... Con trong Bo6 luat Lao dong nim 2019, diéu
149 chi quy dinh rit chung “hai bén c6 thé thda
thuin giao k&t nhiéu 1an hop dong lao ddng xdc
dinh th&i han”. Nhu vay, luat hién hanh da khong
quy dinh 1 rang ndi dung va thé thiic hop dong lao
dong vdi ngudi lao dong cao tudi nhu theé nao. Pong
thoi, Nghi dinh s6 145/2020/NDP-CP quy dinh chi
ti€t va huéng din thi hAnh mot s6 diéu vé diéu kién
lao dong va quan hé lao dong ciing khong c6 diéu,
khodn nao dé cap d&€n hgp ddng lao dong v6i ngusi
lao dong cao tudi. Pay la mot diém trong, con bd
ngd trong phap luit vé& ngudi lao dong cao tudi.

Thit ba, vé bdo vé va chdam séc sitc khde nguoi
lao dong cao tudi tai noi lam viéc.

Cin ct theo Khodn 4, Piéu 149, Bo luit Lao
dong nim 2019 (tuong tw nhu khodn 4, dic¢u 167 Bo
luat Lao dong naim 2012): “Ngudi st dung lao dong
cé trach nhiém quan tAm chim séc sic khde cla
ngudi lao dong cao tudi tai noi lam viéc”. Quy dinh
nay thé hién su bio vé siic khde dic biét ddi véi
ngudi lao dong cao tudi so v6i cdc lao dong binh
thudng khac, thé hién tinh nhan vin ctia phap luat.
Tuy nhién, day la diéu khodn chi mang tinh “tuyén
ngdn”, khong cé tinh dinh lugng rd rang nén rat khé
thyc hién cling nhuki€m tra va gidm sat.

Thit tu, vé thoi gio lam viéc, thoi gio nghi ngoi,
bdo vé va chdam séc siic khée nguoi lao dong cao
tudi. Do chua ¢6 huéng din vé ndi dung ndy trong
B0 Iuat Lao dong ndm 2019, nén cin ¢ Khoén 10,
Piéu 3, Nghi dinh s6 45/2013/NP-CP ngay
10/5/2013 quy dinh vé thdi gid 1am viéc, thdi gid
nghi ngoi va an toan lao ddong, vé sinh lao dong c6
quy dinh nhu sau: “Thai gio 1am viéc dudc rit ngin
mdi ngay it nhat 01 gi ddi v6i ngudi lao dong cao
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tudi trong nim cudi cling trudc khi nghi huu.” Nhu
vay, quy dinh nay phai ching chi 4p dung cho ddi
tugng sip nghi huu theo qui tai Piéu 187 cla Bo
luat Lao dong nim 2012 va khong dp dung cho ddi
tuong 1 ngudi lao dong cao tudi.

Thit ndm, vé viéc sit dung nguoi lao dong cao
tudi lam cong viéc ndng nhoc, ddc hai, nguy hiém.
Viéc st dung ngudi lao dong cao tudi lam cong viéc
ndng nhoc, doc hai, nguy hiém dugc qui dinh tai
Piéu 11, Nghi dinh s6 45/2013/NP-CP ngay
10/5/2013 quy dinh chi ti€t mot s6 diéu ctia Bo luat
Lao dong vé thdi gid lam viéc, thdi gid nghi ngoi va
an toan lao dong, vé sinh lao dong. V&i huéng din
chi ti&t vé cdc didu kién sit dung ngudi lao dong cao
tudi lam cédc cong viéc ndng nhoc, doc hai, nguy
hi€m,... nay rat dé din dé€n cach hiéu va dp dung 1a
cif di diéu kién néu trén thi s& dugc sit dung ngudi
lao dong cao tudi vao lam cic cong viéc ning nhoc,
doc hai, nguy hiém,...

Thit sdu, quy dinh phdp ludt vé nhiing cong viéc,
nganh nghé khong duoc sit dung nguoi lao dong cao
tudi. Nha nudc hién khong qui dinh cu thé nhitng
cong viéc, nganh nghé (lao dong truc ti€p) khong
dugc str dung lao dong 14 ngudi cao tudi.

Thit bdy, chita c6 chinh sdch wu dai doT véi doanh
nghiép cé sit dung lao dong la nguoi cao tudi. B&i vi
mot trong nhitng tiéu chi danh gid chi s§ trdch
nhiém xa hdi cia doanh nghiép 1a ti 1€ st dung lao
dong cao tudi, lao dong khuyét tat,.. qua d6 thay
dugc su phat trién ctia mdi doanh nghiép va nhitng
déng gép cho xa hoi ctia doanh nghiép doé.

4. Mot so ki&€n nghi, dé xui't hoan thién phap
luat vé ngudilao dong cao tudi & Viét Nam

D& khic phuc cdc bt cip & trén, bai viét dé
Xuit mot sd gidi phap mang tinh thyc thi sau day
nhim hoan thién phap luit vé ngudi lao dong cao
tudi, nAng cao vai trd va sy dong gép clia ngudi cao
tudi vao cong cudc phat trién kinh t&€ - xa hoi clia
nuéc ta trong nhitng nam t4i.

Thit nhat, can minh bach va théng nhdt gifta cdc
thudt ngit “nguoi cao tuoi”, “nguoi nghi huu” va
“nguoi lao dong cao tudi”. Nhitng d6i tugng ngudi
lao ddng dudgc nghi huu & do tudi cao hon, ho vin
lam viéc khi & vao do tudi tir 55 d&€n 60 ddi vdi nit,
tham chi la 65 (d6i v6i nit gido su); & vao do tudi tir
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60 dén 65, tham chi la 70 (d6i v6i nam gido su) thi
¢6 dugc coi 1a “lao dong 1a ngudi cao tudi” hay
khong d€ c6 chinh sach bio vé stic khde ctia ho cho
phit hop khi lao dong.

Thit hai, sita d6i mot s6 quy dinh vé hop déng lao
déng. Viéc stta d6i cac quy dinh vé hop dong lao
dong cin tip trung vio mot sd ndi dung cd ban,
nhu: Xéc dinh loai hop dong lao dong, theo d6 c6
thé cho phép ngudi lao dong cao tudi dugc tham gia
ky két nhiéu 1an hgp ddng lao dong xdc dinh thdi
han; Stta d6i, b8 sung cic quy dinh clia phap luit
hién hanh, truc hét 1a quy dinh trong Bo luat Lao
dong vé viéc chAm dit hgp dong lao ddng, trg cAp
thoi viéc, trg cAp mat viéc 1am,... Pong thdi, cin
quy dinh cu thé vé viéc cho thué lai ngudi lao dong
cao tudi giita nhitng ngudi sit dung lao ddng, cin
phéi dudc cu thé héa bdi cdc quy dinh keém theo,
nhu: ddm bao 1¢i ich clia ngudi lao dong cao tudi,
viéc dit tién, ky quy, tién luong, hay van dé ky luat
lao dong,... Cin sita ddi, bd sung cic quy dinh mang
tinh riéng biét d6i vdi lao dong nit cao tudi, ddm
bao khong c6 su phan biét ddi xit, ddm bio sy binh
ding gidi nhung ciing phit hop véi cic y&u & vé
tam, sinh 1y hay nhu cau,..

Thit ba, Quy dinh cu thé chinh sdch bdo vé sitc
khée doi véi nguoi lao déng cao tudi. Nghi dinh s6
53/2015/NP-CP ngay 19/5/2015 quy dinh vé nghi
huu & tudi cao hon d8i v6i can bo cong chiic vién
chifc trong mot sd vi tri cu thé. Theo d6, mot s6 can

TAILIEU TRICH DAN:

bd gilt cdc chifc vy, chitc danh dugc cd quan cd
thAim quyén quyét dinh nghi hvu & tudi cao hon
nhung khong vudt qua 05 tudi so v6i tudi nghi huu
theo quy dinh. Piéu kién d€ dugc nghi huu & do tudi
cao hon 1a: “1. C6 du stc khde @€ thuc hién chic
trach, nhiém vuy; 2. Khong dang trong thdi gian bi
xem xét xi Iy ky luat, bi diéu tra, truy t5, xét xt
hoic thi hanh ky luat vé ddng, chinh quyén”.

Thit tu, quy dinh cu thé hon vé chinh sdach an sinh
Xd hoi déi véi nguoi lao dong cao tudi, bao gom: (1)
Tang cuong c¢o hodi ¢6 viéc lam, bdo ddm thu nhap
t6i thi€u va gidm nghéo bén virng cho ngudi lao
dong y&u thé, ngudi lao dong cao tudi thong qua hd
trg cd nhan va ho gia dinh phat trién san xuit, hd
trd tin dung, gidi quyét viéc 1am va k&t noi thdng tin
thi trudng lao dong; (2) M& rong cd hdi cho ngusi
lao dong tham gia hé thdng chinh sach bdo hiém xa
hoi, bdo hiém that nghiép dé chii dong ddi phé khi
thu nhap bi suy gidm ho#c bi mat do céc rii ro, 6m
dau, tai nan lao dong, tudi gia. (3) HO trg thudng
xuyén doi v6i ngudi cé hoan cinh dic thit va hd trg
dot xuat cho ngudi dan khi gip cdc rdi ro khdng
ludng trude hodc vugt qua kha ning ki€m soat (mat
mua, thién tai, ddng dit, chién tranh, d6i ngheo,...)
thong qua cdc khodn tién mit va hién vat do ngan
sédch nha nudc bdo ddm; va (4) Ting cudng ti€p cin
clia ngudi dan d&€n hé thong dich vu xi hoi co ban,
nhu gido duc, y t&, nha &, nu6c sach va vé sinh moi
truong, thong tin® W

IThién Lam (2017). Viét Nam dang c6 toc dd gia héa dan s§ nhanh. Truy cip tai: http://nhandan.com.vn/
suckhoe/tin-tuc/item/33489902-viet-nam-dang-co-toc-do-gia-hoa-dan-so-nhanh.html

Téng cuc Thong ké (2020). Bdo cdo diéu tra lao dong viéc lam nam 2019.

B0 Lao dong - Thuong binh va Xa hoi. Truy cap tai: http://www.molisa.gov.vn

TAILIEU THAM KHAO:

1. Quéc hdi. Bé ludt Lao dong ndm 2012 va Bé ludt Lao déng ndm 2019.

2.B0 Y t&, Téng cuc Dan s& va K& hoach héa gia dinh (2019). Bdo cdo téng quan vé chinh sdch cham séc nguoi gia

thich iing véi thay doi co cdu tudi tai Vit Nam, Ha Noi.

$6 1-Thdang 1/2022 13



TAP CHi CONG THUONG

3. Pang Cong san Vit Nam. Vin kién Dai hoi Pai biéu toan quéc lan thir IX, X, X1, XII, XII. Nxb Chinh tri Qudc gia,
Ha Noi.

4. Nguyé&n Th& Hué (2015). P4m bio an sinh xa hdi cho ngudi cao tudi: Thanh tuyu va thach thitc. Tap chi Dan sé
va Phdt trién, s6 2 (166).

5. Nguyé&n Binh Tuén (2016). Vién Nghién cttu Con ngudi, Vién Han 1am Khoa hoc xa hdi Viét Nam: “An sinh xa
hoi cho ngudi cao tudi & Viet Nam hién nay. Tap chi Khoa hoc xa héi Viét Nam, s611(108).

6. Ha Binh B6n (2019). St cin thiét sira d6i B luat Lao dong. Truy cap tai: http://baodansinh.vn/su-can-thiet-sua-
doi-bo-luat-lao-dong-d97064.html.

7. An sinh xa hoi cho ngudi cao tudi: Thuc trang va gidi phap. Truy cap tai: http://tapchibaohiemxahoi.gov.vn/tin-
tuc/an-sinh-xa-hoi-cho-nguoi-cao-tuoi-thuc-trang-giai-phap-17746.

8. Mai Chi (2015). Bdo ddm ngudi cao tudi c6 thu nhap bén vitng. Truy cp tai: http://hoinguoicaotuoi.vn/c/bao-
dam-nguoi-cao-tuoi-co-thu-nhap-ben-vung-2983. htm

Ngay nhén bai: 3/10/2021
Ngay phan bién danh gia va sira chira: 3/11/2021
Ngay chap nhan diing bai: 13/11/2021

Thong tin tdc gid:
TRANDPUC THANG
Truong Pai hoc Lao dong - Xa hoi

COMPLETING THE LAW
ON ELDERLY WORKERS IN VIETNAM
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ABSTRACT:

Vietnam faces an increasingly severe aging population, significantly affecting economic
growth and development. Encouraging the elderly to continue participating in the labor mar-
ket after retirement is an effective solution that all countries are implementing. Although the
Party and State are concerned about the elderly physically and mentally, the legal regulations
related to the employment of the elderly after the end of working age are still many gaps. Our
country's legislation on elderly workers is still fragmented, unsystematic, incomplete, and
sometimes conflicts between regulations. The article aims to perfect the law on elderly work-
ers to create a legal corridor for the elderly to continue working and contributing, which is
necessary for the current context.

Keywords: older people, elderly workers, the law on the elderly.
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