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TOMTAT:

Bai vi€t phan tich so sdnh cdc md hinh quin ly nha nuéc d6i v6i SG giao dich hang héa
(SGDHH) tai Hoa Ky, Lién minh chau Au va Vuong quéc Anh, tir 6 1am r6 ba 16p tri€t Iy quin
1y: md hinh dya trén quy tic (rules-based), md hinh dva trén nguyén tic (principles-based) va

mo hinh lai (hybrid). Dya trén phan tich cdc vin ban phdp quy va hai tinh huéng di€n hinh
(khling hodng nikel LME 2022 va sy kién gid diu WTI am 2020), md hinh lai - k€t hgp nguyén
tic lam khung dinh huéng véi cic quy tic ky thuit héa tai cic di€m rdi ro 13 Iva chon hiéu qua
hon ca. Bai vi€t ddng thdi d6i chi€u véi thuc tién Viét Nam va du thio Nghi dinh méi vé hoat
dong mua ban hang h6a qua SGDHH (ban Dv thio ngay 10/9/2025), qua d6 dé xuit mot s6 gdi y
chinh sach dé hoan thién mo hinh quan 1y, ning cao ning luc hoi nhap va sitc chong chiu clia thi

trudng hang hda trong nudc.

Tix khéa: s& giao dich hang héa, thi trudng phai sinh hang hda, quén tri theo quy tic va nguyén

tdc, mo hinh ludng dinh, gidm sét thi trudng.

1. Dit van dé

S§ giao dich hang héa (SGDHH) giit vai tro kép:
(i) 12 noi hinh thanh gi4 tham chi€u cho thi trudng
hang héa; (ii) 1a ha ting d€ phong ngira rii ro gia
thong qua cdc cong cu phdi sinh. Khi quy md va
mic do lién thdng cla thi trudng ting 1&n, yéu ciu
vé mot khung phdp 1y dd chit nhung vAn mé cho
d6i m&i trd nén dic biét quan trong.

Trén binh dién qudc t&€, viéc quan 1y céc thuc
thé nay thudng dugc md td dusi hai nhin phd bién:
“dya trén quy tic” hodc “dya trén nguyén tic”.
Cach phan loai nay tao cdm gidc phai chon mot
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trong hai: hodc quy dinh chi ti€t, ciing nhic hodc
quy dinh muc tiéu & tAng cao va dé cd quan quan 1y
dién gidi sau. Bai viét cho ring thyc t&€ phic tap
hon: céc trung tAm tai chinh 16n déu van hanh trong
mot phd lién tuc giita quy tic va nguyén tic, thudng
k&t thic § mot mo hinh lai.

Tai Viét Nam, hoat dong mua bdn hang héa
qua SGDHH hién dugc di€u chinh chi y&u béi
Luat Thuong mai 2005 va cdc nghi dinh huéng
dian 1a Nghi dinh s6 158/2006/ND-CP va Nghi
dinh s8 51/2018/NP-CP. Khung phép 1y niy da
cho phép hinh thanh va van hanh SGDHH dau
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tién nhung ciing bdc 16 han ch€ khi thi trudng bit
dau két ndi qudc t&, trién khai cdc sin phAm méi
va doi hdi cd ch€ qudn tri rii ro hién dai. Viéc Bo
Cong Thuong dang soan thdo Nghi dinh méi 1a co
hoi d€ nhin lai md hinh quan 1y va cip nhat theo
kinh nghiém qudc t€.

Tir d6, bai viét dit ra cac cau hdi: (1) Mdi md
hinh quan 1y tai Hoa Ky, EU va Anh c6 dic diém,
uu - nhude diém gi? (2) Céc ct soc thi trudng gan
day néi gi vé€ gi6i han clia titng mo hinh? (3) Viét
Nam nén thiét k&€ Nghi dinh méi theo huéng nao dé
vira ki€m sodt riii ro vira khong kim ham ddi méi?

2. Tong quan nghién cifu va co sé 1y thuyé&t

2.1. Chudn muc quéc ¢ lién quan

Nén tdng chung cho quan Iy ha ting thi trudng
tai chinh la Principles for Financial Market
Infrastructures (PFMI) ctia CPMI-IOSCO (2012),
nhian manh cdc yéu cAu vé quan tri, quan 1y rii ro,
thanh to4dn bl trir va cong bo thong tin - dic biét
quan trong d6i vdi t& chiic b trif trung tim (CCP).
D6i v6i thi trudng phdi sinh hing héa, IOSCO da
cAp nhat cdc nguyén tic quan Iy va gidm sat tf nim
2013 (Principles for the regulation and supervision
of commodity derivatives markets FR02/23,
1/2023), trong d6 nhan manh 4 diém:

(i) BAo ddm toan ven thi trudng;

(ii) Chitng minh dugc kha niang giao nhén thuc
t& clia hgp dong;

(iii) Gidm sat dugc c4c vi th€ 16n trén thi trudng
OTC;

(iv) Co quan quan ly va san phai c6 quyén can
thiép khi thi trudng mat trat ty.

Pay 1a khung tham chiéu truc ti€p cho cdc nudc
dang sira d6i luat 1 vé giao dich phai sinh hiing héa.

2.2. Co s6 ly thuyét vé mé hinh lai quy tic va
nguyén tdc

Qudn tri theo quy tic (rules based governance)
va quén tri theo nguyén tic (pricinciple based
governance) 1a chii dé dugc tranh cii tir rat lau
trong giGi ludt hoc va quin 1y vé tinh hiéu qua, linh
hoat, dé& thuc hién. Tuy vay, né dudc 1am rd rang
hon c3 trong tic phdm kinh dién "Rules versus
Standards: An Economic Analysis" cia Kaplow

(1992) phén tich sy khac biét dya trén thdi diém cac
chi phi phét sinh.

Kaplow phan biét rd: céc quy tic 1a ménh lénh
phap 1y dudc x4c dinh trude khi hanh vi dién ra (ex
ante), con tiéu chuin 12 ménh Iénh dugc 1am rd dua
trén cdc nguyén tic da ban hanh sau khi hanh vi
x4y ra (ex post). Lwa chon giita hai cdch ti€p cin
nay chinh Ia lya chon giita tinh chdc chin va tinh
linh hoat, dong thdi 1 Iva chon vé& phan bd chi phi
tuan thd: Quan tri theo quy tic ton cong soan thio
nhung ré khi 4p dung; Quén tri theo nguyén tic thi
ngudc lai, co quan soan thdo c6 thé ban hanh quy
pham rit nhanh nhung né c6 thé phat sinh cic chi
phi 16n d6i véi ngudi din va doanh nghiép trong
viéc tuan thd nhu tham van luét su, chuyén gia, dé
hi€u o gi6i han clia nguyén tic va qua trinh nay c6
thé phat sinh hién tugng lach luat.

Suw danh ddi gitta tinh chic chin cla quy tic va
tinh linh hoat clia nguyén tic cang trd nén phifc tap
trong bdi cAnh SGDHH - noi dién ra sy giao thoa
gitta rdi ro thi trudng tai chinh va rii ro thuc thé tir
thi trudng hang héa vat chiat. Mot khung phép 1y
thuan tiy quy tic c6 thé kém hiéu qua trudc cic
bi€n dong bat thudng cia thi trudng hang héa nhu
dai dich, chi€n tranh. Trong khi d6, mot khung
quén 1y thuan nguyén tic lai tiém 4n rdi ro vé su
thi€u nhat qudn trong 4p dung va gidm sdt. Chinh
nhitng phan tich ctia Kaplow da gdi y d€n mot md
hinh lai giita qudn tri theo nguyén tic v quén tri
theo quy tic.

T cudi thé ky XX, quin 1y cong va quan 1y tai
chinh chuyén din sang gidm sit dya trén rdi ro
(risk-based supervision): ngudn luc quan ly khong
phan b8 déu, ma don vao nhitng diém, nhitng chii
thé va nhitng giao dich mang ridi ro hé thdng cao
hon (Hutter, 2005; Black, 2005). Cach tiép cannay
budc nha quin ly phai phin ting cong cu: chd rii
ro cao thi phdi c6 quy tic chit; chd rii ro thap hoic
kh6 do thi d€ nguyén tic din dudng. Néi cich
khac, bdn than “dya trén rii ro” da ham y mot cAu
tric lai.

Dong nghién citu clia Ayres va Braithwaite
(1992) da bd sung thém mot thuc t&€ 1a doi tuong
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quan 1y khong thu dong. Nha nudc phai “ddp ing”
(respond) vdi mifc dd ngoan c6 hay hop tdc khéic
nhau cta cic doanh nghiép bing thang cong cu
ting dan (regulatory pyramid): bit diu tir khuyén
nghi, huéng din, nguyén tic, dén quy tic bit budc
va cudi ciing Ia tritng phat né€u doanh nghiép khong
thuc hién. Mudn xay dung dugc thi ngay trong thiét
k& phai c6 cd nguyén tic 1an quy tic.

Céch ti€p can theo tinh hudng (contingency/fit
approach) vdi cdc nghién cdu ctia Baldwin, Cave,
& Lodge (2012) da khiang dinh: khong c6 mot md
hinh diéu ti€t nio tdi wu cho moi bdi cdnh; mot
thi€'t k& diéu ti€t dudc coi 1a “t6t” khi né dn khép
(fit) v6i mitc d phitc tap, tdc do ddi méi va ning
lyc thyc thi cda ¢o quan quan ly. V4i nhitng linh
vuc da rdi ro nhu thi trudng tai chinh, vira ¢6 rui ro
thi trudng, vira rdi ro van hanh, vira rdi ro phdp 1y,
vira ¢6 nguy cd ria tién va tai trd khiing bd lai c6
cd AML/CTF - thi thi€t k€ thuin tiy quy tic sé&
lam phinh to hé thong quy dinh va bd mdy gidm
sét luén & tinh trang 18i thdi nhanh, con thié€t k&
thudn tiy nguyén tic sé d€ sd hd qud nhiéu di€m
van hanh. Vi vy, m6 hinh lai khong phai la sy
pha tron tiy nghi, ma 12 k&t qua logic cla yéu cau
pht hdp bdi cénh.

Téng hop 4 nhanh ly thuyét trén cho ta mot
ménh dé chit hon: mo hinh lai trong quéin 1y, gidm
sat linh vuc da rdi ro nhu cic SGDHH 1a Iya chon
hgp 1y vé mit 1y thuyét khi (i) ddi tugng diéu tiét
mang nhiéu 16p rii ro; (ii) mitc do ddi méi cao; (iii)
nang luc thuc thi ctia cd quan quén 1y ¢6 gidi han.

3. Phuong phap nghién ciu

Bai viét stt dung phuong phap dinh tinh, gdm:

(i) Phén tich vdn ban phép 1y cia CFTC (CEA,
17 CFR parts 38, 40), cia EU (MiFID II/MiFIR, dic
biét 1a RTS 6) va clia Vuong qudc Anh (FCA
Handbook, Consumer Duty);

(i1) Nghién cttu so sdnh 3 md hinh trén cic tiéu
chi: tri€t 1y diéu tiét, cong cu phép ly, co ché& ddi
mdi, quan 1y rdi ro va ganh niang tudn tha;

(iii) Nghién citu tinh huéng vdi hai sy kién LME
2022 va WTI 4/2020 d€ minh hoa cho cic danh gid
tirng mo hinh;
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(iv) Déi chi€u véi du thio Nghi dinh méi cia
Viét Nam dé dé xuat kién nghi.

4. K&t qua va thio luan

4.1. So sanh cdc mé hinh qudn ly

Hoa Ky - mé hinh lai thuc dung: ﬁy ban Thuong
mai hang héa Hoa Ky (CFTC) dit ra mot by Céc
nguyén tic cdt 16i (Core Principles (17 CFR part
38) va cho phép cic SGDHH c¢6 “quyén tu quyét
hop 1y ” trong cach tuin thd, dong thdi quy dinh rat
chi ti€t & nhitng di€m rii ro cao nhu giao dich dién
t, ki€m sodt trudc giao dich, bio cdo su cd. Cd ch&
tuf chitng nhin niém yé&t sdn phim mdi gitp thi
trudng ddi mdi nhanh, nhung gin v6i nghia vu
chitng minh hgp ddng khong dé bi thao ting. Pay 1a
md hinh “linh hoat ¢6 diéu kién”.

Lién minh chdu Au - hai hoa bdng chudn ky
thudt: EU phéi tao sin chdi chung cho 27 nudc, nén
cach ti€p can Ia chi ti€t héa bing chuin ky thuat,
dién hinh 1a RTS 6 vé giao dich thuat todn. P&i méi
vain dugc chap nhan nhung trong bién dd hep. Uu
diém: mic tdi thi€u ddng déu; nhuge diém: chi phi
tudn thu cao.

Vuong quéc Anh - nhdn manh nguyén tdc va két
qud: FCA khong chi dirmg & 11 nguyén tic kinh
doanh ma con yéu ciu doanh nghiép chitng minh
két qua 8t cho khach hang (Consumer Duty). Piéu
nay chéng lai tw duy “ddnh ddu vao &” va chuyén
ginh nidng sang phia don vi dugc gidm sit. Tuy
nhién, néu khong c6 cic quy tic van hanh t&i thi€u
di kem, mo hinh nay c6 thé dé lot rtii ro van hanh.

4.2. Bai hoc tit cdc nguyén tic qudn ly toan cdu
va gidi han ciia cdc mé hinh thudn tiy

Su can thi€t ctia mot md hinh lai khdng chi dudc
ly gidi tir 1ap ludn 1y thuyét ma con duge clng cd
vitng chic thdng qua c4c phan tich va khuy&n nghi
cAp nhat tir nhitng t8 chifc quéc t& c6 uy tin. Nhitng
bi€n dong manh m& va c6 tinh hé thdng trén thi
trudng hang héa da tao ra mot phong thi nghiém ty
nhién, budc cdc co quan quan 1y phai nhin nhan lai
mot cdch nghiém tdc tinh hiéu qua va nhiing gidi
han cda cac khung phdp 1y thuan tdy trong viéc du
bdo va ngdn chin khing hoéng.

Trong bdo cdo nidm 2023 "Principles for the
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regulation and supervision of commodity
derivatives markets" (FR02/23), IOSCO mot lan
nita da dic biét nhAn manh va 1am rd bdn tru cot
nguyén tic then chot ma mot khung quan 1y hiéu
qud phai ddm bdo, d6 la:

(i) Duy tri sy toan ven clia thi trudng, chong lai
moi hanh vi thao ting;

(ii) Chiéing minh dudc tinh kha thi cla viéc giao
nhin hang héa thuc t€ ddi vdi cac hgp ddong, nhim
ddm bdo mdi lién két hitu co gifta thi trudng i
chinh va thi trudng vat chat;

(iii) Thi€t 1ap cd ch€ gidm sdt hiéu qua cic vi
th€ 16n, bao tram cd thi trudng OTC 14n san giao
dich, d€ c6 dugce bic tranh toan canh vé rii ro;

(iv) Trao quyén rd rang cho cd quan quéan 1y va
san giao dich can thiép kip thdi khi thi trudng mat
trat ty, nhung phai trong mot khudn khd minh bach
va dudc xéc dinh trude (I0SCO, 2023).

Viéc I0SCO Idp lai mdt cich manh mé va cé
phan cidnh bdo nay khdng don thuan 13 su nhic lai
cdc chudn myc cii. N6 phdn 4nh mot bai hoc thuc
tién quan trong dugc dic két tr cdc sy kién thi
trudng: cdc mo hinh thuin tdy (di 1a quy tic hay
nguyén tic) da boc 16 nhitng "di€m mi" nguy hiém
trong viéc ddm bdo dong thdi va nhat quin ca bon
nguyén tic néi trén. Sy ddnh d6i giita tinh chic
chén va linh hoat, n€u khong dudc quan ly tot, s&
tao ra nhitng k& hd ma rii ro hé thong c6 thé tich tu
va bung phat.

Mot mé hinh thién vé nguyén tic c¢6 thé tao ra
st linh hoat va khuyé&n khich ddi mdi, nhung néu
thi€u cdc quy tic ky thuat rang budc tai cic diém
rdi ro then chdt (nhu bdo cdo vi th€ OTC, k& hoach
can thiép dugc dinh nghia o hay tiéu chuin vé tinh
kha thi giao nhan), n6 c6 thé dan d&n sy thi€u nhit
quan trong gidm sat, gy kho khin cho viéc danh
gid tuln thi va budc cac cd quan phai dua ra nhitng
quyét dinh can thiép chii quan, ton kém vé mit uy
tin khi khiing hoang bung phdt. Trong trang thai
"nguyén tic mo hd", cdc san giao dich va thanh
vién c6 thé hiéu va dp dung cic nguyén tic theo
nhitng cich khic nhau, lam suy y&u tinh ddng bd va
cong biang cla thi trudng.

Ngugc lai, mot md hinh thién vé quy tic c6 thé
tao ra su chic chin va dé du dodn cho viéc tuin
thd, nhung lai dé€ tr§ nén cting nhic va phdn tng
cham chap. N6 c6 thé that bai trong viéc theo kip
nhifng rii ro mdi ndi tir thi trudng co s& (nhu sy dit
giy chudi logistics, ha ting kho bii) hoic nhiing
san pham phai sinh phitc tap. Hé qua 13, chiing ta c6
thé chiing ki€n mot nghich 1y: "moi giao dich déu
ding luat nhung k&t qud thi trudng van thit bai",
bdi 1& cac quy tic cting nhic khong thé bao quat hét
moi tinh hudng bién dong cla thuc tién.

Do d6, phan tich cia IOSCO mot 1an nita khing
dinh tinh ding didn ctia md hinh lai. Cau trdc nay
khodng chi du sitc chong chiu trudc cdc ci soc clia thi
trudng hang héa hién dai, von ngay cang lién thong
va phifc tap, ma con tao ra khong gian cho sy ddi
md&i c6 kiém sodt.

4.3. Vé cau triic gidm sdt - mo hinh ludng dinh

Céc qudc gia khdng chi Iva chon giita c4c triét ly
quan Iy (nguyén tic va quy tic) ma con phai quyét
dinh m6 hinh t6 chic giam sit. C6 it nhat 4 md hinh
phd bién:

(i) M6 hinh theo nganh/dong sin phim (Bo
nao cip phép thi Bd d6 gidm sdt - nhu Viét Nam
hi€n nay);

(i1) M0 hinh cd quan tich hgp tai chinh (gom toan
bd vio mdt dadu mai);

(iii) M6 hinh co quan diAu mdi k&t hop co ché
phdi hop lién nganh (lead regulator + MoU);

(iv) M6 hinh ludng dinh (tach biét gidm sit an
toan hé thong vdi gidm sat hanh vi thi trudng).

Lya chon mo hinh nao phu thudc vao mdc do
hoi tu gifra thi truGng tai chinh va hang héa, tinh
phtic tap ctia sdn pham va ning luc thyc thi clia co
quan quan Iy (Baldwin, Cave, & Lodge, 2012). D&i
vGi mot thi trudng non tré nhu Viét Nam, viéc cling
c6 mod hinh nganh doc trong du thdo nghi dinh 1a
budc di phtt hgp. Tuy nhién, ngay tir bay gio, viéc
hoc héi tinh thin c6t 16i cia md hinh nay 1a hoan
toan kha thi. B6 chinh 1a viéc phan dinh rd hai muc
ti€u gidm sdt trong ndi bd cd quan quan 1y: mot bd
phén tip trung vao gidm sit an toan vi mod va sy &n
dinh ctia hé thong (nhu cdc CCP, cong ty ky quy),
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trong khi mot bd phan khéc chuyén trach vé gidm
sathanh vi thi trudng va bdo vé nha diu tu. Sy phan
cdng ranh mach nay gitp ning cao tinh chuyén
mdn hdéa va ngdn ngira xung dot muc ti€u ndi tai
ngay trong qud trinh van hanh mo hinh nganh doc
hién hanh.

4.4. Npi dung qudn Iy nha nudc va thuc tién
Viét Nam

Quén 1y nha nudc dbi véi SGDHH vé co ban c6
thé phan thanh 6 nhém chiic ning:

(i) xay dung va cdp nhat khung phap ly;

(ii) cAp phép va phé chuin diéu 1&, quy ché& hoat
dong cia SG va thanh vién;

(iii) gidm sat giao dich hiing ngay, bao gbm theo
ddi gi6i han vi th€ va cdnh bdo thao ting gid;

(iv) quan ly sin phdm va viéc lién thong qudc t&;

(v) thanh tra va xtt 1y vi pham;

(vi) can thiép, x{t Iy khiing hoing dé bdo didm thi
trudng trat ty.

o) Viét Nam, B Cong Thuong, thong qua Cuc
Quén 1y va Phat trién thi trudng trong nudc dang
ddm nhan gin nhu toan bd 6 nhém viéc nay. Tuy
nhién, trong bdi cAnh hién nay, nhan luc va ha ting
gidm sat con han ché.

Du thdo Nghi dinh méi (ban 10/9/2025) ¢6 xu
huéng ddy manh ting “quy tic” - ching han yéu
ciu von diéu 1é t6i thiéu cao hon - nhim ting d6 an
toan hé thdng, nhung chwa nhin manh diy dd
quyén ty quyét c6 diéu kién cta S§ dé né tuy ban
hanh va cip nhat cdc quy ch& van hanh chi tiét.
Pay la diém nén bd sung, d€ Nghi dinh diing & ting
nguyén tic, con SG xit 1y ting k¥ thuat.

Mot diém tich cuc ctia du thdo 1a di dua vio cd
ch& can thiép khin cip ctia Ngan hang Nha nudc

TAILIEU THAM KHAO:

ddi véi cdc két noi thanh todn/ky quy khi c6 diu
hiéu mat an toan hoic rli ro hé thong. Co ché nay
dit ding chd & nhém chiic ning (vi) va gitp Viét
Nam ti€n gin hon cdc chuin muc vé quan ly ha
tAng thi trudng tai chinh, von déu yéu ciu cd quan
nha nudc cé quyén dirng hé thdng trong tinh huéng
bat thudng (I0SCO, 2023).

5. Ké&t luan va kién nghi

Thit nhét, khong c6 mo hinh thuan quy tic hay
thuAn nguyén tic nao di bao phi thuc t& thi trudng
hang héa hién dai. M6 hinh hiéu qué 1a m6 hinh lai,
trong d6 muc tiéu vd pham vi dugc dit & ting
nguyén tic, con cic diém rii ro cao (giao dich dién
tlt, gi6i han vi th&, k&t ndi quoc t&€, chitng tir luu kho
(eWR), t& chiic bi trir trung tim CCP) phdi dugc k§
thuat héa bing cdc quy tic rd rang.

Thit hai, Nghi dinh mdi can xdc lap céc
“Nguyén tic cot 16i d6i véi SGDHH” va trao cho
S& “quyén tu quyét hdp 1y ” d€ ban hanh quy ché
chi ti€t, kém nghia vu bio cdo va hau ki€m. Nhitng
yéu ciu ky thuat thay ddi nhanh nén d€ & cap
Thong tr hodc thim chi Quyé&t dinh clia Bd trudng
dé dé cAp nhat. Piéu nay tranh dudc viec md lai
Nghi dinh mdi khi c6 sdn phdm hay cong nghé mdi.

Thit ba, trong b&i cidnh sidn phdim tai chinh -
hang héa ngay cang giao thoa, viéc thi€t [ap mot
c6 ch€ phdi hdp chinh thic duge vin bin héa gitta
B6 Coéng Thuong, BO Tai chinh va Ngin hang
Nha nudc 1a yéu ciu cap thi€t d€ bdo dam phi
séng quan 1y, tranh nhitng khodng trong cé thé
phét sinh.

Thit tu, vé dai han, Viét Nam c6 thé 4p dung mo
hinh gidm sit theo chifc ning kiéu “ludng dinh”
cho toan bo cac thi trudng tai chinh ®
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ABSTRACT:

This study analyzes and compares state management models for commodity exchanges in the
United States, the European Union, and the United Kingdom, thereby clarifying three regulatory
philosophies: rules-based, principles-based, and hybrid approaches. Drawing on legal documents
and two notable market incidents - the 2022 LME nickel crisis and the 2020 negative WTI crude
oil price event - the study demonstrates that the hybrid model, which combines principles as a
guiding framework with targeted technical rules at high-risk points, offers the most effective
regulatory balance. The study further examines Vietnam’s current regulatory practice alongside
the draft Decree on Commodity Trading via Exchanges (Draft dated September 10, 2025). On this
basis, it proposes several policy recommendations to refine the regulatory model, strengthen
integration capacity, and improve the resilience of Vietnam’s commodity market.
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