TAP CHi CONG THUONG

CHUYEN POI SO
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THEO QUY DINH PHAP LUAT
CUA MOT SO QUOC GIA TREN THE GIGI
VA BAI HOC KINH NGHIEM CHO VIET NAM

® NGUYEN PiNH THINH

TOM TAT:

Trong boi canh nén kinh t& dang chuyén d6i s6, hoat ddng cong ching lai thi€u s lién két, tich
hgp giita co sé dif liéu cdng chiing vé6i cdc dif liéu ctia cdc nganh, nghé c6 lién quan; cd sd dif liéu
giao dich tai sdn, cung cAp thong tin cho t6 chitc hanh nghé cong chiing chua hoan chinh. Bai viét
tap trung phan tich: (i) Thyc tién 4p dung chuyén ddi s6 trong hoat dong cong chitng tai mot s&
qudc gia trén th€ gi6i; (ii) Bai hoc kinh nghiém cho Viét Nam vé chuyén ddi s6 trong hoat dong
cdng chitng; (iii) Tinh tdt y&u ctia chuyén ddi sd trong hoat ddng cong chitng tai Viét Nam. Cac
phan tich va ki€n nghi dudc trinh bay v6i muc tiéu hoan thién cdc quy dinh phap luat vé chuyén
ddi so trong hoat dong cong ching. Tir d6, tao diéu kién thun 1gi cho viéc xdc minh thdng tin,
thyc hién cong chiing cac hop ddng, giao dich theo yéu cau ciia tS chifc, cd nhan.

T khéa: cong chiing dién ti¥, cong chitng s8, chuyén d6i s6.

1. Khai niém chuyé&n déi sé trong hoat dong
cong chiing

Cong chitng 1a mdt dich vu cdng thiét y&u trong
linh vuic tu phap. Chuyén d6i s& ddi v6i cong chitng
12 mot tat y&u, két qua ctia hoat dong cong chiing
c6 lién quan chit ché d&€n nhiéu dich vu hanh chinh
cong va dich vu cong khac. Chuyén ddi s6 linh vic
cong chitng khong chi don thuin 1a viéc s6 héa hd
s0 gidy ma con 13 viéc chia sé, k&t ndi dir liéu vé
cdng ching vdi cac cd sG dir liéu dién t& khic. Viéc
chuyén d6i s sé cho phép nghiép vu cong chitng
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dugc thyc hién tir xa, rit ngin khodng cich vé thdi
gian, khong gian thuc hién va thay ddi hoan toan
phuong thiic lvu trit truyén thong. Chuyén ddi s&
trong linh vuc cong chitng cling dem lai cic 1di ich
vugt troi gitip ngin ngira riii ro phdp ly cho cic t6
chiic, ¢4 nhin, nha nudc va cic chi thé cé lién
quan, gitp d4p ng tdt hon nhu cau ctia xa hoi trong
viéc glti, nhan thong tin nhanh chéng, dé dang, tiét
kiém, viéc doi soat, xac thuc, x{t 1y thong tin nhanh
chong, chinh x4c.

Tai Viét Nam, khdi niém chuyén ddi s& thudng



LUAT

dugc hiéu theo nghia 13 qué trinh thay d&i tir mo
hinh doanh nghiép truyén thdng sang doanh
nghiép sd bing cich 4p dung cong nghé mdi nhu
d@r liéu 16n (Big Data), Internet cho van vat (IoT),
dién todn ddm may (Cloud).. nhim thay dsi
phuong thic diéu hanh, linh dao, quy trinh lam
viéc, van héa cong ty. Khong chi ¢6 vai trd quan
trong tai cac doanh nghiép ma chuyén ddi s6 con
déng vai trd quan trong trong cdc linh vyc khac
clia x4 hoi nhu chinh phii, truyén thdng dai chiing,
y hoc, khoa hoc...

“Chuyén ddi s6” (Digital Transformation) cé
thé dé bi nhAm 1in v6i khdi niém “S& héa”
(Digitizing). P& phan biét hai khdi niém nay, cé
thé hi€u ring “S& héa” 1a qua trinh hién dai héa,
chuyén d6i cac hé thong thudng sang hé thong ky
thuat s6 (chfmg han nhu chuyén tur tai liéu dang
gid'y sang cdc file mém trén mdy tinh, s& héa
truyén hinh chuyén tir phat séng analog sang phat
song k¥ thudt sd...); trong khi @6, “Chuyén d6i s6”
12 khai thdc cdc dit liéu c6 dugc tir qud trinh o
héa, rdi 4p dung cdc cong nghé d€ phan tich, bi€n
ddi cac dir liéu d6 va taora cic gid tri mdi hon. C6
thé xem “S& héa” nhu mdt phan clia qud trinh
“Chuyén d6i s6”.

Nhu vy, “chuyén ddi s6 trong hoat dong cong
chitng” c6 thé dugc hiéu 1a viéc tich hop, 4p dung
cong nghé s6 lam thay ddi mot cach cin ban vé
thong tin, quy trinh, thii tuc cong chiing d€ nang cao
hiéu qua hanh nghé clia cdng chitng vién, hiéu qui
quan 1y nha nudc d6i véi hoat dong cong chiing,
dam bao gia tri phdp 1y clia vin ban cong ching,
ddp tng yéu ciu ngly cang cao clia cic chii thé
tham gia hgp déng, giao dich.

Nghi dinh s6 45/2020/ND-CP vé thyc hién thi
tuc hanh chinh trén moi trudng dién t& di dinh
nghia vé “moi trudng dién tir” 14 trong d6 thong tin
dugc tao lap, cung cﬁ'p, trao ddi, thu thap, xt 1y, luu
trlir thong qua mang Internet, mang mdy tinh, cac hé
thong thong tin, cd s& dit lieu. Nhu vay, “thyc hién
cong chiing trén mdi trudng dién ti” dudc hiéu 1a
viéc ngudi thuc hién cong chitng va cd nhan, t8
chitc yéu cau cong chiing ti€n hanh toan bo hoic
mot s6 budc vé thd tuc cong chitng d€ gidi quyét
yéu cAu cong chitng trén moi trudng dién tif.

2. Thyc tién 4p dung chuyén déi sé trong hoat
dong cong chifng tai mét s6 qudc gia trén thé gidi

Tai Nhat Ban, cong ching truc tuyén dudc bit
d4u tir nim 2000 ddi véi cdc tai liéu cd nhan, dén
nam 2002 pham vi cong chiing dién t& dugc md
rong d6i vdi viec cong chitng diéu 1é clia cong ty.
Tuy nhién, phap luit vin quy dinh Ngudi yéu ciu
cdng ching (hodc dai dién) phéi tryc ti€p gip Cong
ching vién. Hién nay, Hi€p hoi Cong ching tap
trung Nhat Ban c6 k€& hoach trién khai cong chitng
dién t& qua cdc phuong tién dién t& (dién thoai
thong minh, hodi nghi truc tuyén...) nhim dép Gng
yéu cau “ching nhan truc mit Cong ching vién”
trong moi trudng s6'.

Tai Trung Qudc, viéc tng dung cong nghé thong
tin trong hoat dong cdng chitng di bit diu tif nim
2000 v6i nhiéu phan mém phuc vu cong chiing
khéc nhau do c4c td chitc hanh nghé cong ching ty
xay dung. Sau d6, Hoi Cong chiing vién Trung
Qudc di hgp nhat vao trong mot hé thdng quan ly
chung. Tinh d&n cudi thing 8/2018, di c6 2.961 t&
chitc hainh nghé cong chitng va 13.385 cong chiing
vién st dung hé thong nay2 Viéc xay dung va st
dung phin mém cong chitng da hd trg nhiéu mit
cho hoat d6ng cong chiing nhu: chuin héa cac dich
vu cong ching, cai thién kha niang cung tng dich
vu, tAp hdp dif liéu thyc hién cong chitng, ndp hd so
qua mang (khdch hang chi d&n t§ chic hanh nghé
cong chitng 1 14n), chia sé thong tin vé giao dich
cong chitng giita cdc 6ng chitng vién d€ gidm viéc
x4c minh, quin 1y hanh nghé cong ching, chia sé
v@i cong chiing vién cdc thong tin c6 lién quan khac
nhu di chiic, s& hitu tri tué. Trung Qudc sé khai thac
va thuc hién dich vu cdng chitng truc tuyén, cic hé
thong cdng chitng tir xa, luu giit ching cit dién
triic tuyé&n trong thdi gian t6i, cing v6i d6 1a nghién
cifu va xay dung quy dinh vé cong chitng phit hgp
véi céc quy dinh vé giao dich truc tuyén’.

Tai Phap, cong chitng dién tif bit ddu trién khai
tir nim 2008. D€ thuc hién cong ching dién ti,
Phdp da stta d6i, bd sung nhiéu quy dinh c6 lién
quan, trong d6 c6 B0 luat Dan sy (stta ndm 2000) va
ban hanh quy dinh vé chit ky dién ti, cong chiing
dién t&. Van ban céng chitng dién t&r c6 gia tri nhu
vin ban cong chitng gidy. Toan bd cic vin bin
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cong ching dién ti déu dugc luu trit tai Trung tim
MICEN dit du6i sy gidm sit cia Hoi dong cong
chitng t8i cao Phdp. Cong chitng dién tf tai Phdp
dugc danh gia 12 mot sy chuyén bién 16n vé phuong
phdp va moi trudng thuyc hi€én cdng ching, gidp
viéc cong chitng nhanh, hiéu qué hon, van ban cong
chirng lvu trir 1au dai hon®.

Hé thong cong chitng dién t dugc 4p dung tai
Han Qudc tir nim 2010, cho phép xdc nhin ngudi
dung (cong chiing vién) thong qua may tinh hodc
dién thoai thong minh. Hé thdng nay hitu ich khi
ngudi yéu ciu cong chitng sinh séng & noi khong c6
cong chitng vién hoic ngoai Han Qudc va gitp
gidm b6t chi phi. Tuy nhién, truéc day do Han Qudc
khong c¢6 quy dinh cho phép nhian yéu ciu cdng
chiing thong qua hinh dnh nén ngay cé khi st dung
hé théng cong ching dién tlr, Ngudi yéu ciu cdng
chitng vin phai d&n td chiic hanh nghé cong chiing
it nhat 1 1An d€ gip truc ti€p cong ching vién. Tir
ngay 20/6/2018, luat phdp Han Qudc méi cho phép
ngudi yéu ciu cong chitng gip cong chitng vién
thong qua hoi nghi truc tuyén (video-conference)
va nhan vin ban cong ching truc tuyén, thay vi
phai truc ti€p dén td chiic hanh nghé cong chiing.
Tuy nhién, khong phai tit cd cac cdng chitng vién
dang hanh nghé déu c6 thé thyc hién quy trinh nay
ma chi ¢c6 mot s6 cong chitng vién duge cAp phép
mdi dudc thyc hién nén Bd Tu phdp Han Qudc phdi
gidi quy&t mot s6 van dé vé ky thuat d€ c6 thé ki€m
tra va xdc nhdn ngudi dung (cong ching vién) va
phdi c¢6 sy phdi hgp chit ché véi Bo Noi vu (co
quan cAp thé hanh nghé cong chitng)’.

3. Bai hoc kinh nghiém cho Viét Nam vé
chuyé&n déi sé trong hoat dong cong chiing

Qua mdt s6 md hinh cdng chitng dién tlt tai mot
s6 quoc gia trén thé gidi, c6 thé thay cach ti€p can
cong ching dién tf & cdc qudc gia khd khic nhau.
C6 nhitng nudc st dung cong cu dién ti cho toan bd
quy trinh cdng chitng tir khau ti€p nhan hd sd, xi 1y
hd so dé&n viéc cong chitng vién chitng nhin vin
ban cong ching thong qua chit ky s6/chit ky dién ti
va déng dau s. C6 nhitng nudc chi st dung trong
mot cdng doan ctia quy trinh cdng chitng. Mic du
cach ti€p can cong chitng dién tif & cdc qudc gia c6
st khdc nhau, nhung xu th& chung 1a din din cic
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budc ctia quy trinh cdng chiing s& dudc thuc hién
truc tuyén thong qua cong cu dién ti. Mot diém
chung giita cic qudc gia khi bit dau tng dung cong
chitng s6, d6 12 déu bit dau tir viec xay dung co s
dit liéu tap trung d€ luu trir va x{ 1y dif liéu & pham
vi qudc gia.

Nang cao hi€u biét vé cong nghé s6 dé cb su
chuin bi vé tim ly, k§ niing cin thi€t nhiim chd
dong, tich cuc tham gia chuyén ddi s6 1a yéu cau
diu tién. Chuyén d6i s6 trong cic hoat dong cong
chitng c6 thé dugc thuc hién trong moi diéu kién
ngay cé khi phap luit vé chuyén ddi s6 chua dugc
ghi nhin mot cdch diy dd. Nhitng hoat dong
chuyén d6i s6 c6 thé thuc hién ngay bing viéc tng
dung cdc phAn mém hd tr¢ van hanh trong hoat
dong clia & chifc cong chitng nhu: cic phAn mém
quan 1y vin phong, xit Iy hd sd cong ching, hd trg
soan thdo vin ban; ki€m tra, suu tra thong tin cong
chitng, s& héa tai liéu luu trit, k€ todn s6 cong
chitng... Nhian thitc vé chuyén d6i s6 cla ngudi
qudn ly diéu hanh 12 y&u t& quyét dinh mic do dng
dung cong nghé va chuyén ddi sd trong td chic
cong ching.

V6i toc dd phét trién nhanh chéng clia cong
nghé méi nhu hién nay, nén viéc diéu chinh ctia
phép luat khong thé theo kip tdc do phat trién cong
nghé 1a diéu khong thé tranh khdi. Chuyén ddi s&
nganh cong ching ciing trong hoan canh tuong tu.
Nhin chung, diéu chinh phép luat clia cdc qudc gia
ddi véi cac nén tdng cong nghé néi chung va cong
nghé s6 trong cdng chitng néi riéng van chua kip
thdi. Mot s& qudc gia 4p dung md hinh cdng chitng
dién t&, cong chitng tir xa nhu Trung Qudc, Nhat
Ban, Han Qudc van chua thé hoan thién khung
phép luat d€ 4p dung trong cdc van dé mdi vé cong
ching dién tr.

Mot s6 ndi dung co ban clia khung phap luat
cong chiing trén moi trudng dién t& gdm: Piéu
chinh phép luat doi vé6i dit liéu dién t, chiing thu
cong ching dién tr; Chit ky, con diu dién tf cia
cong chitng vién va t8 chifc hanh nghé cong chiing;
X4c dinh céc diéu kién ddm bdo ning luc cla chd
thé tham gia giao k&t hgp ddng, giao dich trén moi
trudng cong chiing dién tif; Chuin héa thi tuc cong
chiing trén moi trudng dién ti...
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Co 58 ha ting sd va cdc diéu kién vé an toan
va an ninh mang 13 cdc y&u t6 cAn thiét &€ trién
khai cdng chiing dién tir. Cdc nuSc trén thé gidi va
Viét Nam dang c6 sy diu tv manh mé d€ phat
tri€n ha tdng bing rong chit lugng cao trén toan
qudc va bdo ddm an ninh, an toan khong gian
mang. Mong C8, da trién khai cong chitng dién tir
tr ndm 2018. Viét Nam, trong “Chudng trinh
chuyén ddi s6 quoc gia d&€n nim 2025 dinh huéng
d&n nim 2030~ ciing da dé ra nhitng nhiém vy,
giai phap cu thé d€ dit nén méng cho chuyén ddi
s6. Nhin chung, ha ting s6 clia Viét Nam di c6
nhiéu thuan Igi d€ trién khai tirng budc cong
chitng dién t trén pham vi toan qudc.

Thuc hién chuyén ddi s6 cong chitng khong c6
nghia 1a kinh nghiém va k§ niang clia ngudi cong
ching vién bi xem nhe hoidc cdc nguyén tic cd
bdn hanh nghé clia nghé cong ching sé& bi thay
ddi, bdi nhitng yéu ciu vé tinh xdc thuc va gid tri
phdp 1y clia vin bdn cong ching vin khong thay
ddi. Viéc 4p dung cong nghé méi phai gitp ting
cudng cdc nguyén tic cong ching dugc chit ché
hon. Vai trd clia cdng chiing vién hanh nghé mot
cdch c6 trach nhiém va dao dic nghé nghiép vin
12 y&u t& quan trong nhit tao nén gi4 tri cia nghé
cong ching trong thyc hién cong ching dién ti.

Chuyén ddi s6 con lién quan dén vai tro clia
cong chitng vién trong tudng lai, khi mic mitc do
s6 héa ngay cang cao c6 thé tao ra nhitng thay ddi
quan trong d8i v6i nghé cong ching. V6i chuyén
ddi s, cdc cong chitng vién dem lai cho cd nhén,
td chiic yéu cAu cong chitng cédc thii tuc dude dam
bdo va ti€p can dé dang, tir d6 cing cd vi thé clia
nghé cdng chiing vién, nghé cong chitng s& c6
nhiéu co hoi dugc mé rong sang linh vic mdi.

4. Tinh tat y&€u ciia chuyén ddi so trong hoat
dong cong chiing tai Viét Nam

4.1. Chuyén doi so trong hoat dpng cong chiing
dé ddp iting yéu cdu va thuc hién nhiém vu trong
tam vé chuyén doi so dich vu cong

Cong chiing dugc quy dinh la moét dich vu
cong6, mdt dich vu thiét y&u trong linh vuc tu phap.
Chuyén ddi s6 d6i véi dich vu cong 1a nhi¢m vu
trong tim dudc nhic tSi trong hau nhu tit cd cic
van kién, van ban cia Bang va Chinh pht lién quan

dén xay dung chinh phd dién t va chuyén ddi s
qudc gia.

Tinh dén thdi di€m hién tai, dd c6 gan 3000 dich
vu cdng dudc tich hgp trén Cong Dich vu cong qudc
gia. Pidc biét, cac dich vu cong lién quan dén hoat
dong ching thuc theo quy dinh ctia Nghi dinh 23 dp
dung cho co quan tu phdp cip quan, huyén va xa
phuding, tri trin di dugc tich hop ddy da.

Mitc &6 chuyén ddi s6 ctia cac dich vu cong hién
nay chi dang & giai doan dau va con rat nhiéu van
dé can phai hoan thién dé dich vu cong trén modi
trudng sd dudc phd cap dén ngudi dan. Tuy nhién,
nhitng chuyén bi€n ca vé chinh sich va viéc thuc
thi chuyén ddi spps trén thuc t& tai Viét Nam di cho
thdy viéc chuyén ddi sd ddi v6i hoat dong cong
chitng 1a tat y&u, bdi cong chitng khong chi 1a mot
dich vu cong dich thuc ma san phim, két qua cia
hoat dong cong chiing c¢6 lién quan chit ché dén
nhiéu dich vu hanh chinh céng va dich vu cdng
khac. Cong ching ro rang 12 modt mit xich quan
trong trong chudi cic dich vu cong ma Nha nu6c
bdo ddm cung cAp cho cong din, do vy, cin c6 su
ddng bo vé hanh lang phap 1y, nén ting k§ thuit va
céch thiic cung cip dich vu. Khi hau hét cdc dich vu
cong dugc chuyén ddi s6 thi viéc chuyén ddi s doi
vdi dich vu cong ching 1a diéu tat y&u, khong thé
khong thyc hién.

4.2. Chuyén doi so trong hoat dpng cong chiing
nhdam doi mdi va ndng cao hiéu qud qudan Iy nha
nudc trong linh vuc cong chiing

Uu diém rat 16n khi 1am viéc trén nén ting s6 12
kh4 ning xt 1y thong tin, tong hop, bdo cdo va ra
soat thong tin dugc thuc hién véi dd chinh xac va
toc do cuc nhanh. Chuyén d6i s6 ddi v6i nganh
cong chitng s& gitip cho cd quan quan Iy ¢6 dugc s6
liéu ddy di nhat, theo ddi sat nhAt moi hoat dong
clia cac d6i tugng can quan 1y vao bat ky thdi diém
nio ma khdng mat qud nhiéu cong siic cho viéc yéu
cAu lap bao cdo, thong ké va ra sodt dit liéu. Viéc
thanh, ki€m tra c6 thé thuc hién tir xa doi v6i bat ky
t6 chiic hanh nghé cong chitng, cong chitng vién,
hay bAt ctt giao dich cong chitng ndo.

Viéc truyén tdi cdc cht truong, chinh sich, cédc
quyét dinh, chi thi hay bat cif thong tin ndo tif co
quan quan ly ddi véi doi tuong can quan 1y dudc
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trién khai chinh x4c va tifc thdi. Hiéu qua ctia viéc
4p dung chinh sich va bién phdp quan 1y c6 thé
dugc danh gia theo dinh k¥ hoic vao thdi diém bat
ky nhd vao cdc cong cu phan tich dit liéu s6 bing
nhitng thao tdc don gian.

4.3. Chuyén doi so trong hoat dong cong chiing
dé ddp ting cdc yéu cdu ctia hi nhdp quoc & trong
linh vuc tu phdp

Trong diéu kién cdc nudc trong khu vuc va thé
gi6i déu ddng loat thuc hién chuyén ddi sd thi cdc
vin ban, dit liéu phap ly dudi dang s6 dudc st dung
ngay cang rong rdi thay cho cic vin bin gidy thii
cong. Céch thiic sit dung, xac thuc cdc van ban dién
ttr khdc rat nhiéu so véi vin ban gidy. Cong nhian
gi4 tri phdp ly va chdp nhin cich thifc st dung cic
loai viin ban dién tir 1a doi héi tat y&€u va md ra co
hoi rat 16n d€ Viét Nam hdi nhap v6i qudc t€ trong
linh vuc tu phdp, loai bd rat nhidu thli tuc rugm ra
ma cédc t6 chic, c4 nhan phai thuc hién trong qua
trinh thuc hién cdc thi tuc phdp 1y ¢6 yé&u t6 nu6c
ngoai. Ngudc lai, chuyén d6i s6 trong linh vuc tu
phap ndi chung va cong chiing ndi ri€ng cling gitp
cho viéc xdc thuc, cong nhan va st dung cac vin
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ban phdp ly clia Viét Nam tai nudc ngoai dugc dé
dang, thuén ti€n hon.

5.Kétluan

Chuyén d6i 6 12 gidi phap cho su phat trién bén
vitng ca nganh Cong chiing trudc nhitng thach thic
m&i clia thdi dai s8. Thyc hién chuyén ddi s6 tao ra
nhiéu co hdi gép phan gidi quyét nhitng thach thic
dang dat ra cho nghé cong chitng dang gip phai.
Céc hoat dong chuyén di s6 cong chitng hién nay &
Viét Nam mitc do chua cao, khung phap luat diéu
chinh cong chiing dién tl chua day di va dang trong
qua trinh hoan thién. V& mit cong nghé chuyén d6i
s0 khong nim ngoai kh ning clia Viét Nam, van dé
quan trong nht cia chuyén ddi s6 chinh 1a chuyén
ddi nhan thic. Bén canh d6, cAn sém hoan thién
khung phdp luat vé cong chiing dién tir s& thic day
qué trinh chuyén ddi s6 cong chiing, tir &6 khic phuc
nhiéu han ch€ ton tai dang dién ra hién nay trong
hoat dong cong chitng. Thyc hién chuyén ddi s6
trong hoat dong cdng chitng ciing 12 mot nhan to
thiic ddy cac hoat dong chuyén ddi s6 & nhitng linh
viic ¢6 lien quan, gép phan thuc hién chién lugce
chuyén ddi s& qudc gia ctia Chinh phti m
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ABSTRACT:

Vietnam’s economy is undergoing digital transformation, but there is a lack of linkages
between the notary database and data from related fields and professions. In addition, the
database of property transactions that provides information for notarial practice organizations is
incomplete. This paper analyzes: (i) practical application of digital transformation in notarization
activities in some countries around the world; (ii) lessons learned for Vietnam on digital
transformation in notarization activities; and (iii) the inevitability of digital transformation in
notarization activities in Vietnam. This paper’s analysis and recommendations are to improve
provisions on digital transformation in notarization activities, creating favorable conditions for
information verification, notarization of contracts, and transactions.
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