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TOM TAT:

Trong t& tung hinh sy, quyén bao chita clia ngudi bi budc tdi c6 mdi quan hé chit ché véi ngudi
bio chifa, vi ngudi bao chita c6 vai trd bdo vé& quyén va 1¢i ich hgp phap clia ngudi bi budc toi; gop

phin cling v6i cd quan ti€n hanh t& tung tim ra sy that khdch quan ctia vu 4n; khic phuc tinh trang
truy t6, k&t 4n oan sai, bd sét tdi pham; dem lai cho nén tu phdp nuc nha sy cong bing, dan chi;

bao vé phap ch€ xa hoi chii nghia. Qua bai vi€t nay, tic gia sé phan tich d€ thiy dudc vai trd quan
trong clia ngudi bao chita trong qu4 trinh tham gia hoat dong t6 tung hinh sy
T khéa: bao chita, quyén bao chita, ngudi bao chita, ngudi bi budc tdi, quyén va 1gi ich hop

phép, quyén va nghia vy, phdp luat t& tung hinh su.

1. Dit van dé

Quyén con ngudi va quyén cong dian 13 mot
trong nhitng quyén cd ban nhit, dugc quan tim va
ghi nhan trong cdc vin ban Hi€n phédp cia nudc
Cong hoa xa hdi cht nghia Viét Nam. Trong cdc
quyén lién quan d&n quyén con ngudi va quyén
cong din, ching ta khong thé khong néi dén
quyén ty bao chira clia ngudi bi budc tdi cling nhur
quyén va nghia vu clia ngudi bao chita theo quy
dinh ctia phép luat t& tung hinh sy. Khodn 4 Diéu
13 Hié€n phdp nim 2013 c¢6 quy dinh: “Ngudi bi
bit, tam giff, tam giam, khéi t&, diéu tra, truy td,
xét x{f ¢c6 quyén tu bao chita, nhd luit sy hoic
ngudi khac bao chita.” [2, tr.20]. T quy dinh cta
Hi&n phdp nim 2013, ching ta thdy ngudi bao
chita c6 vai tro rat quan trong va 1a chi thé khong
thé thi€u trong hoat dong t& tung hinh sy. Chinh vi
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th&, phdp luat t& tung hinh sy cin phdi c6 nhitng
quy dinh 5 rang, cu thé vé& quyén va nghia vu clia
ngudi bao chita, nhim ddm bao cho chii thé nay
thuc hién ding chiic ning, vai trd cia minh.

2.Noi dung

2.1. Vé khdi ni¢m bao chiia, quyén bao chita

Theo quy dinh ctia phap luit td tung hinh su,
khi bi budc tdi, bi can, bi cdo c6 quyén tu bao
chita, nhé ngudi khac bao chita hodc thué luit su
bao chita. Trén co s cu thé héa nguyén tic quy
dinh tai khodn 4 Piéu 31 Hi€n phdp nim 2013,
biéu 16 BLTTHS nim 2015 quy dinh vé viéc bdo
ddm quyén bao chita clia ngudi bi budc tdi nhu
sau: “Ngudi bi budc tdi c6 quyén ty bao chira, nhd
luat su hodc ngudi khac bao chita. Cd quan, ngudi
c6 thaim quyén ti€n hanh t6 tung c6 trach nhiém
thong bdo, gidi thich va bdo ddm cho ngudi bi
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budc ti, bi hai, duong sy thuc hién ddy di quyén
bao chita, quyén va 1gi ich hgp phép cda ho theo
quy dinh cta B6 ludt nay.” [1, tr.17]. Pdy la mot
diém mdi thé hién tinh dan chd ctia phdp luat t&
tung hinh sy Viét Nam, pht hgp v6i nhitng dédc
diém cha giai doan x4y dung Nha nudc phip
quyén x3 hdi chl nghia cda din, do din, vi dan do
Pang Cong sdn Viét Nam dé ra.

Vé khdi niém bao chita va quyén bao chita
trong to tung hinh sy, c6 nhiéu y ki€n gidi thich
khdc nhau, tuy nhién trong cdc vian ban phédp luit,
chua c6 mot khdi niém hay dinh nghia thdng nhat.
Theo “Tur dién ti€ng Viét” ctia Hoang Phé (2002),
“Bao chira 1a dung 1y 1&, ching ct d€ bénh vuc
cho mdt duong sy nao d6 thudc mot vu an hinh sy
hodc dan sy trudc toa, hodc cho viéc nao dé dang
bilén 4n” [3, tr.38]. Gido trinh Luat T6 tung hinh
su Viét Nam cta Trudng Pai hoc Luat Ha Noi cho
ring quyén bao chita 1a “tit cd cdc quyén ma
phédp luat quy dinh dé ngudi bi budc toi chong lai
st budc toi hodc gidm nhe trach nhiém hinh sy.
Thyc hién quyén bao chita clia ngudi bi budc tdi 1a
diéu kién can thi€t d€ cd quan c6 thim quyén ti€n
hanh t§ tung, x 1y vu 4n ding ngudi, ding tdi,
ding phdp luat.” [5, tr.48]

Nhin chung, quyén bao chita 12 quyén hié&n
dinh ctia ngudi bi budc tdi trong t& tung hinh su.
Thuc hién quyén bao chita trong t& tung hinh sy 12
déi trong lai sy budc tdi tf phia cdc cd quan tién
hanh t6 tung thyc hién chic ning budc téi. Chinh
sut d6i trong nay s& ddm bdo cho hoat dong to tung
hinh sy dugc cong bing, cong 1y, dan chi, khdach
quan. B&i vi “C6 budc td6i ma khong cé bao chira
thi hoat dong t& tung sé mang tinh chdt mot chiéu
va k&t budc chit khong phdi la tranh tung. TS tung
hinh sy khong thé dugc thira nhan 1a dan chi khi
chitc ning budc toi khdng cé ddi trong la chic
ndng bao chira.”[4, tr.22]

2.2. Vé khdi niém nguoi bao chita trong t6 tung
hinh sy

Trong hoat dong t6 tung hinh sy, ngudi bao
chita c6 vai trd ri't 16n trong viéc bdo vé quyén va
1¢i ich hgp phdp cia ngudi bi budc toi. Tuy nhién,
BLTTHS ndm 1988 va BLTTHS ndm 2003 chua
c6 quy dinh khéi niém vé ngudi bao chita. Theo

PGS.TS. V6 Khdnh Vinh: “Ngudi bdo chira 1a
ngudi tham gia t& tung véi muc dich 1am sdng td
nhitng tinh ti€t lién quan dé&n sy that cia vu 4n
nhim chitng minh vé sy vd toi hoic gidm nhe
trach nhiém hinh sy cda bi can, bi cdo va gitp bi
can, bi cdo vé mit phdp ly cin thiét.” [6,
tr.128,129].

Khodn 1 Piéu 72 BLTTHS nim 2015 di quy
dinh thdng nhat vé khdi niém ngudi bao chita:
“Ngudi bao chita 1a ngudi duge ngudi bi budce tdi
nhd bao chita hoic cd quan cé thim quyén ti€n
hanh t6 tung chi dinh va dudc cd quan, ngudi c6
thAm quyén ti€n hanh t8 tung ti€p nhan viéc ding
ky bao chita.” [1, tr.73]. Theo quy dinh ctia Diéu
luat ndy, mudn trd thanh ngudi bao chita trong t&
tung hinh sy, can phai thda man 2 diéu kién: Pugc
ngudi bi budc tdi nhd bao chita hodc cd quan c6
thAm quyén ti€n hanh t8 tung chi dinh. Pugc co
quan, ngudi c6 thim quyén ti€n hanh t& tung tip
nhan viéc ding ky bao chira.

So v6i quy dinh vé ngudi bao chita trong
BLTTHS nam 2003, BLTTHS niam 2015 c¢6 md
rong thém vé ngudi bao chita 1a: tr¢ gidp vién
phép 1y nhiim hd tr¢ phap 1y cho ngudi bi budc toi
thudc ddi tugng trd gitp phdp 1y. Theo dé, khodn 2
Piéu 72 BLTTHS niim 2915 c¢6 quy dinh: “Ngudi
bao chita c6 thé 1a: luat su; ngudi dai dién cia
ngudi bi budc tdi; bao chira vién nhan dan; trg gitip
vién phdp 1y trong trudng hgp ngudi bi budc tdi
thudc doi tugng dudce trg gitip phaply.” [1, tr.73]

2.3. Quyén ciia nguoi bao chita trong to tung
hinh su

Nhim bdo ddm cho ngudi bao chita thuc hién
ding chifc ning quyén han cia minh, bdo ddm su
cong bing, dan chli va khich quan trong t6 tung
hinh sy, kho4n 1 Piéu 73 BLTTHS nim 2015 quy
dinh cu thé quyén cla ngudi bao chita nhu sau:
“(a) Gip, hdi ngudi bi budc toi; (b) C6 mit khi 14y
131 khai ctia ngudi bi bit, bi tam giit, khi hdi cung
bi can va néu ngudi c6 thim quyén ti€n hanh 14y
15i khai, hdi cung dong y thi dudc hdi ngudi bi bit,
ngudi bi tam gift, bi can. Sau mdi 1an 14y 15i khai,
héi cung clia ngudi c6 thim quyén k&t thic thi
ngudi bao chita cé thé hdi ngudi bi bit, ngudi bi
tam giff, bi can; (¢) C6 miit trong hoat dong ddi
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chat, nhan dang, nhan bi€t giong néi va hoat dong
diéu tra khic theo quy dinh ctia B9 luit nay; (d)
Pudc co quan c6 thim quyén ti€n hanh td tung
bdo trudc vé thdi gian, dia di€m 1dy 13i khai, hdi
cung va thdi gian, dia di€ém ti€n hanh hoat dong
diéu tra khic theo quy dinh clia B nay; (d) Xem
bién ban vé hoat dong td tung c6 su tham gia clia
minh, quy&t dinh t6 tung lién quan d&€n ngudi ma
minh bao chita; (e) P& nghi thay ddi ngudi c6
thAim quyén ti€n hanh t& tung, ngudi gidm dinh,
ngudi dinh gid tai sdn, ngudi phién dich, ngudi
dich thuat; dé nghi thay d6i, hily bé bién phdp
ngin chiin, bién phdp cudng ché; (g) P& nghi ti€n
hanh hoat dong td tung theo quy dinh ctia B luat
nay; dé nghi triéu tAip ngudi lam ching, ngudi
tham gia t6 tung khédc, ngudi c6 thim quyén ti€n
hanh t§ tung; (h) Thu thdp, dua ra ching c, tai
liéu, @6 vat, yéu cdu; (i) Kiém tra, danh gid va
trinh bay y ki€n vé chiing c, tai liéu, d6 vat lién
quan va yéu cau ngudi c6 thim quyén ti€n hanh t&
tung ki€m tra, danh gia; (k) D& nghi cd quan c6
thAim quyén ti€n hanh t& tung thu thip chitng ct,
gidm dinh b6 sung, gidm dinh lai, dinh gid lai tai
san; (1) Poc, ghi chép va sao chup nhitng tai liéu
trong hd so vu 4n lién quan d&n viéc bao chira tir
khi két thidc diéu tra; (m) Tham gia héi, tranh luan
tai phién toa; (n) Khi€u nai quyét dinh, hanh vi t&
tung clia ¢ quan, ngudi c6 thim quyén ti€n hanh
t0 tung; (o) Khang cdo bdn dn, quy€t dinh ctia Toa
4n néu bi cdo la ngudi dudi 18 tudi, ngudi cé
nhugc di€ém vé tdm than hoic thé chat theo quy
dinh cda Bo luat T6 tung hinh sy.” [1, tr.74,75,76].

Nhu vay, so v6i BLTTHS nam 2003, BLTTHS
nim 2015 d3 b6 sung mdt sd quy dinh mdi vé
quyén va cd ché€ bdo ddm cho ngudi bao chita thuc
hién tSt cdc quyén theo d6, cu thé nhu sau:

Thit nhdt, ¢6 mit khi 14y 18 khai clia ngudi bi
bit, bi tam gitt, khi hdi cung bi can va néu ngudi
c6 thAim quyén ti€n hanh 14y 18i khai, hdi cung
ddng y thi dudc héi ngudi bi bit, ngudi bi tam gitt,
bi can.

Thit hai, sau mdi 1an 14y 15i khai, hdi cung clia
ngudi c6 thim quyén k&t thic thi ngudi bao chira
c6 thé hdi ngudi bi bit, ngudi bi tam giit, bi can.

Thit ba, dugc cd quan c6 thim quyén ti€n hanh
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t6 tung bdo trudc vé thdi gian, dia diém 14y 15i khai,
héi cung va thdi gian, dia diém ti€n hanh hoat dong
diéu tra khic theo quy dinh ctia B ludtnay.

Thit tu, d& nghi thay ddi, hliy bd bién phép
ngin chiin, bién phdp cudng ch€; thu thap ching
ctt, ki€m tra, ddnh gid, trinh bay y ki€n vé chiing
ctt, tai liu, d6 vat lién quan va yéu cau ngudi c6
thAm quyén ti€n hanh td tung kiém tra, ddnh gia.

2.4. Vai tro cua nguoi bao chita trong to tung
hinh sy

Mot la, gép phdn bdo vé quyén con nguvi ciia
nguoi bi budc toi.

Quyén con ngudi 12 mot trong nhitng quyén co
ban nhat cia con ngudi dugc ghi nhian trong Hi€n
phdp va cdc vin ban Luit cia nudc ta. Nha nudc
ban hanh luat phap khong chi dé diéu chinh cic
quan hé xa hdi, bdo vé cdc quan hé xa hoi, gido
duc con ngudi ma con nhim bido vé quyén con
ngudi, tranh viéc k&t 4n qud ning hoic oan sai
trong t& tung hinh sy. Khoan 1 Piéu 31 Hi€n phdp
nim 2013 quy dinh: “Ngudi bi budc tdi dudc coi la
khong ¢6 t0i cho d&n khi dugc chitng minh theo
trinh tu ludt dinh va c6 ban 4n két tdi clia Toa 4n
da c6 hiéu lyc phdp luat.” [2, tr.19]. Vi th€, viéc
ban hanh mot ché dinh bdo ddm quyén bao chira
cho ngudi bi budc tdi 1 nguyén tic trong viéc thuc
hién quyén con ngudi ctia ho.

Theo thong tin tif biao Tudi tré, chiéu
13/6/2023, Hoi ddng xét xtt phic thim TAND tinh
Nghé An di tuyén bi cdo Lé Thi Dung (52 tudi),
nguyén Gidm déc Trung tAim Gido duc thudng
xuyén huyén Hung Nguyén - mdc dn 15 thang tu
vé t0i 1gi dung chitc vu, quyén han trong khi thi
hanh céng vu v6i cdo budc chi€m doat gan 45
triéu dong. Tuy nhién, mdc 4n nay da gidm 45
thang til so vdi bidn 4n so thim ma TAND huyén
Hung Nguyén tuyén ngay 24/4/2023 (60 thing tu
giam). Qua bdn 4n phiic thim ma TAND tinh
Nghé An di tuyén, ta thdy ban 4n so thim ma
TAND huyén Hung Nguyén da tuyén phat bi cdo
Lé Thi Dung qud ning, khong xem k§ cdc tinh ti€t
gidm nhe ctia bi cdo ma Luat suda dua ra, cho nén
bi cdo dd khdng cdo ban dn s6 thim. Nhu vy, tir
vu 4n nay, ta thi'y sy tham gia cda ngudi bao chita
(Luat su) ¢6 y nghia r't quan trong, vira gép phan
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bdo vé quyén va Idi ich clia bi cdo, gitip cho bi cdo
dudc gidm nhe trach nhiém hinh sy rat nhiéu, vira
gitdp cho cdc co quan ti€n hanh t6 tung gidi quyét
vu 4n mdt cadch khich quan, ding phédp luit, trdnh
viéc truy t6 va k€t 4n qud niing so v4i toi danh cla
bicao [7].

Hai la, gop phdn cho viéc bdo vé cong ly.

Su tham gia clia ngudi bao chita trong t& tung
hinh sy nhim bdo vé quyén va 1¢i ich hgp phdp
cho than cht cia minh; gitp cho ngudi bi budc tdi
nim dudc cic quy dinh clia phdp luat lién quan
dén toi danh bi truy citu trach nhiém hinh sy, cic
quy trinh t& tung, thdi gian t& tung, qué trinh gidi
quy&t vu 4n. Ngoai ra, khi tham gia t6 tung, ngudi
bao chita ¢6 thé phat hién ra hanh vi xAm pham
hoat dong tu phdp clia cdc co quan ti€n hanh to
tung dé€ khi€u nai dén cic cd quan chifc ning cé
thAm quyén gidi quy&t d€ bio vé cong 1y 1& phai
cling nhu ngudi dudc nhan bao chira.

Thong tAn xa Viét Nam dua tin: trong hai ngay
15/2 - 16/2/2023, Vién Kiém sdt Nhan dan tinh
Vinh Phiic da t§ chtc trao hon 2,745 ty ddng bdi
thudng oan sai trong vu 4n t§ tung hinh sy’ cho 6ng
Tran Ngoc Chinh va ngudi dai dién cta 6ng Tran
Trung Tham déu & xa Pdng Thinh, huyén Song
Lo, tinh Vinh Phic. Theo d6, hai 6ng Tran Ngoc
Chinh va Tran Trung Thdm bi cd quan ti&€n hanh t&
tung tinh Vinh Phiic khdi t& bit giam oan sai trong
vu 4n gi€t ngudi vao 40 ndm trude. Qua vu 4n nay,
chiing ta thi'y, mic du sy viéc da x4y ra kh4 1au, sy
that khdach quan ctia vu 4n da dugc lam sdang td, tuy
nhién nhd sy tu vian va gitip &6 vé mit phdp Iy cla
luat su da gidp cho ngudi bi budc tdi oan sai dugc
bdi thudng thiét hai vé vat chat va tinh thin, 13y lai
su cong biang cho ngudi dd mat [8].

Ba la, goép phdn bdo dam gidi quyét vu dn mot
cdch khdch quan.

DP4i v6i nhitng ludt su - véi vai tro 12 ngudi bao
chita - c6 chuyén mon nghiép vu cao, c6 phdm
chat chinh tri t6t va dao dic nghé nghiép, khi
tham gia t6 tung hinh su s& gép phan bdo vé cong
1y, bdo vé& quyén va 1¢i ich hdp phép cho bi can, bi
cdo. Qua vi€c thu thap tai li€u, ching cit khach
quan, ngudi bao chita chiing minh sy vé t6i cua
ngudi bi budc tdi hodc d€ gidm nhe trach nhiém

hinh sy’ cho than chd clia minh, déng thdi con gitp
cho cdc cd quan ti€n hanh t6 tung gidi quyé&t vu 4n
mot ciach khich quan, ding phédp luit, tranh viéc
truy t6 va k€&t 4n oan sai, bd lot tdi pham, gép
phin tich cuc vao ti€n trinh cdi cdch tuw phdp do B
Chinh trj dé ra.

Ngay 21/5/2023, Bdo Thanh nién thong tin vé
vu 4n 6 cyu chién binh bi xét x{t vé toi hiy hoai
ritng & Pik Nong. Theo d6, vu 4n da qua hai 1an
xét xit & cAp so thim tai TAND TP. Gia Nghia va
hai 1An xét x{r & cAp phiic thim tai TAND tinh Pak
Nong. P&n nim 2017, cdc bi cdo di chdp hanh
xong bdn 4n. Tuy nhién, sau khi chdp hanh xong
hinh phat, dudc sy tu van va trg gitp phdp ly cda
luat su, 6 cyu chi€n binh ti€p tuc gli don kéu oan
d&n TAND c4p cao tai TP. H6 Chi Minh. Nim
2020, ban 4n cia TAND tinh Bak Nong bi Chanh
4n TAND c4p cao tai TP. H6 Chi Minh khdng nghi
gidm d6c thim. Ngay sau d6, Uy ban Thdm phdn
TAND c4p cao tai thainh phd Hb Chi Minh tuyén
hiiy c4 hai bdn d4n k&t tdi cdc bi cdo d€ diéu tra lai.
Cu6i thdng 4/2023, khi xét x&t 1an ba, TAND TP.
Gia Nghia da trd hd so cho Vién KSND TP. Gia
Nghia dé diéu tra lai do thi€u ching ct chitng
minh 6 cyu chi€n binh vé toi hiy hoai rirng [9].

Bon la, gop phan bdo vé phdp ché xa héi chii
nghia va trdt tu phdp ludt.

Quyén bao chita clia ngudi ngudi bi budc tdi la
mot trong nhitng quyén cd bdn cla con ngudi da
dudc hi€n phdp quy dinh, cAn dudc ton trong va
bdo vé&. Vi vay, viéc thuc hién quyén bio chira
trong hoat dong t& tung hinh sy chinh 13 bdo vé
phdp ch& xa hdi chl nghia, bdo vé cdc quy dinh
ciia phdp ludt da ban hanh. Theo d6, ngudi cé
thAim quyén va cdc co quan ti€n hanh td tung c6
trach nhiém va nghia vu bdo ddm cho bi can, bi
céo thyc hién quyén bao chita clia minh biing cich
tu bao chita hodc nhd ngudi khiac bao chita hay
nhd luidt su bao chita. Bén canh doé, khi tham gia
vao hoat dong t6 tung hinh sy, ngudi bao chita con
c6 quyén gidm sit ngudi va cdc co quan ti€n hanh
t0 tung c6 thuc hién nghiém tic qud trinh t§ tung
diing ding trinh ty, thd tuc nhat dinh.

Ngay 10/7/2023, Bdo Nhan dan dua tin, vu 4n
“Chuyén bay gidi cttu” c¢6 gan 120 luat su ding
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ky tham gia bao chita cho 54 bi cdo trong phién
tdoa xét Xt so thim sé& dién ra vio ngay 11/7/2023.
DPay 12 mot trong s it cdc phién toa tai Toa dn
nhan dan thanh phd Ha Noi c¢6 s6 lugng ky luc
luat su tham gia bao chita dong nhat. Trong d6 c6
bi cdo c6 dén 6 luit su bao chita [10]. Tu cdc s&
liéu nay, ta thi'y trong phién tdoa xét x{f vu 4n hinh
st “Chuyén bay gidi cttu”, ngudi bao chita (luit
su) ¢6 vai trd rat quan trong; dudc ngudi bi budc
t01 hodc ngudi than cla ho rat tin tudng trong viéc
bdo vé& quyén va Igi ich hdp phdp cho ngudi bi
budc toi, nhim gitp cho ho gidm nhe trach nhiém
hinh su; gitp co quan ti€n hanh t6 tung truy td va
xét x ding, ngudi ding toi, bdo ddm sy that
khdch quan ctia vu 4n. Ngoai ra, nhd ¢6 sy tu van
vé phdp 1y clia luat su da tdc dong d&€n ngudi thin
clia cdc bi cdo dé ho khic phuc hau qua va nop lai
toan bo sd tién nhan hdi 16, vira gép phan boi
thudng cho ngudi bi hai, vira dugc hudng cac tinh
ti€t gidm nhe trudc khi Hoi ddng xét x{t tuyén 4n.

2.5. Thoi diém bdt ddu bao chita trong td tung
hinh sy

V& thdi diém ngudi bao chita dugc tham gia t&
tung, Piéu 74 BLTTHS nim 2015 quy dinh nhu
sau: “Ngudi bao chifta tham gia td tung tir khi khéi
t6 bi can. Trudng hop bit, tam gilf ngudi thi ngudi
bao chita tham gia t6 tung tir khi ngudi bi bit c6 mit
tai tru s& ctia Co quan diéu tra, co quan dugc giao
nhiém vu ti€n hanh hoat dong diéu tra hoic tir khi
c6 quyét dinh tam giit. Trong trudng hdp can giit bi
mat diéu tra ddi vdi cdc toi xAm pham an ninh quoc
gia thi Vién trudng Vién Kiém st c6 thim quyén
quyét dinh d& ngudi bao chita tham gia t& tung tir
khi két thic diéu tra.”[1, tr.77]. Quy dinh ctia Diéu
luat nay dudc coi la mot diém méi ctia BLTTHS
nam 2015, cho phép ngudi bao chita khéng chi
tham gia tir khi khdi t8 bi can ma con tham gia tir
khi khéi t8 vu 4n. Theo d6, ngudi bi budc tdi c6 thé
thyc hién quyén bao chita bat c thdi diém nao
hoic giai doan nao d& ngudi bao chira gitp bao vé
quyén va 1¢i ich hgp phap cho minh.

2.6. M{t 56 kién nghi nhdm bdo ddm quyén
ctia nguoi bao chita

So v61 BLTTHS nim 2003, BLTTHS nim
2015 di c6 nhiéu stta ddi bd sung nhitng quy dinh
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lién quan d&n quyén va nghia cu clia ngudi bao
chita, tuy nhién vdn con mot s6 ton tai. Trong
pham vi bai vi€t ndy, ngudi vi€t xin c6 mot s6
ki€n nghi sau day:

Mot la, can quy dinh rd hon vé quyén clia ngudi
bao chira gdp riéng ngudi bi budc toi dang bi tam
giam. Theo d6, cudc trao d6i, tw van giita ngudi
bao chita va ngudi bi budc tdi c6 thé bi quan sat bdi
ngudi c6 thim quyén THTT nhung khong thé nghe
dugc ndi dung cudc ndi chuyén giita ngudi bao
chira va than chd cia minh. Hi€u qué cda viéc dap
dung nguyén tic bdo ddm quyén ciia ngudi bio
chita va quyén bao chira clia ngudi bi budc toi phu
thudc 16n vao hoat dong ctia cd quan, ngusi THTT.
Pay la quy dinh ti€n bd va phu hgp véi thuc t&, can
dugc bd sung vaio BLTTHS nudc ta.

Hai la, ngoai viéc hoan thién khung phép ly,
can niang cao nhin thifc cla co quan, ngudi c6
thAm quyén THTT vé vai trd clia ngudi bao chita
cing nhu quyén bio chita cla ngudi bi budc tdi.
Bdi vi sy ¢c6 mit ciia ngudi bao chira trong hoat
dong TTHS gép phan gitip cho c¢d quan, ngudi
THTT ddm b3o tinh khdch quan, toan dién, day
dl, vo tu, cong bing trong viéc x4c 1ap chitng ctt
vu dn; khong bo lot tdi pham, khong lam oan
ngudi vo tdi. Vi vy, can phai cé cdc ché tai xit ly
hodc quy dinh rang budc trach nhiém déi véi cd
quan, ngudi THTT khi ho khong tao diéu kién
hoiic ¢6 tinh cén trd, ngin chin khong cho ngudi
bao chita thyc hién quyén va nghia vu clia minh.

Ba la, hoan thién quy dinh vé thii tuc ding ky
bao chita theo huéng xdc dinh cu thé trich nhiém
cAp ding ki bao chita, diéu kién cho viéc lua chon
ngudi bao chita dugc nhanh chéng va cé cd sd
phdp 1y d€ truy cttu TNHS ngudi vi pham. Tai
khodn 4 Piéu 78 BLTTHS nim 2015 chi quy dinh
chung chung tréch nhiém trong viéc cip ding ki
bao chita 13 co quan c6 thim quyén THTT ma
khong xdc dinh cu thé 12 ngudi nao trong cd quan
THTT. Diéu nay din d&€n nhitng khé khin cho
ngudi bao chita khi lam thi tuc ding ky bao chira,
it nhiéu 4nh huéng dé&n viéc thyc hién quyén bao
chita clia ngudi bi budc toi. Vi vdy, can cé quy
dinh vé ché tai @€ x 1y néu c6 vi pham vé thi tuc
dang ky bao chira.
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Bon la, cdc co quan tu phdp cAn phai quén triét
sau sdc Nghi quy&t so 08/NQ-TW, ngay 02/01/2002
clia Bo Chinh tri vé mot s6 nhiém vu trong tAim
cong tac tu phap. Trong d6 di dé& cao vai trd clia
ngudi bao chira, ddt nhiém vu cho cdc cd quan tu
phdp vé viéc bdo ddm hoat dong ctia ngudi bao
chita trong t& tung hinh sy nhu: bdo ddm cho luat su,
ngudi bao chita tranh tung dan chd véi Kiém sit
vién tai phién tda; Toa 4n phdi cin cit chi y&u vao
k&t qui tranh tung tai phién tda, xem xét day du,
toan dién chitng ctt, ¥ ki€n ctia ki€m sat vién, ngudi
bao chira, bi cdo, nhian chiing, nguyén don, bi don,
ngudi c6 quyén va 1gi ich hgp phap d€ dua ra ban
4n, quyét dinh ding phap luat, c6 sic thuyét phuc...

Ndm la, vé phia ngudi bao chita, viéc bdi
dudng, ning cao ki€n thitc phdp luit va k§ ning
hanh nghé 13 viéc vo cling quan trong va cip
thi€t. Cho nén, ngudi bao chita ludn cé y thitc chi
dong hoc hdi, tim toi, nghién ctu, cdp nhat cdc
quy dinh méi ctia phap luat d€ thuc hién t5t nghia
vu bdo vé ngudi bi budc ti. Khi tham gia td tung,
ngudi bao chita can chi dong, tich cuc phdi hgp
v6i cd quan va ngudi c6 thim quyén THTT dé gip
gd, trao ddi véi bi can, bi cdo; du lidu sin cdc cau
héi d& huéng din bi can, bi cdo nhé lai, tudng

TAILIEU THAM KHAO VA TRICH DAN:

thudt lai sy viéc vu 4n mdt cdch khach quan, trung
thuc, gitip cho viéc x4c dinh chiing ¢t ddy di, toan
dién d€ bio vé quyén va Idi ich hgp phéap clia bi
can, bi cdo trong phién toa.

3.Kétluan

T& tung hinh sy c6 3 chiic ning cd bdn, d6 1a:
chifc ndng budc t0i, chiic ning bao chira va chiic
ning xét xtt. Ba chtic ning nay vira ton tai doc
1ap, nhung vira c6 mdi quan hé chit ché véi nhau,
bd sung va hd trg nhau trong hoat dong t& tung
hinh sy. N6i dén chitc ning bao chita, ching ta
khong thé khong nhic d&€n ngudi bao chira, quyén
bao chira ctia ngudi bi budc toi, bdi vi ngudi bao
chita chinh 1a chd thé tryc ti€p thuc hién chic
ning bao chita cla td tung hinh sy nhim bdo vé
quyén va 1¢i ich hdp phdp clia bi can, bi cdo. Th&
nhung, tif thuc tién t6 tung & nudc ta trong thoi
gian qua, nhat 13 trong giai doan di€u tra va xét
xW, ngudi bao chita gip rat nhiéu khé khin khi
tham gia t§ tung. Viéc phép lut t6 tung hinh sy
quy dinh dia vi phdp 1y ctia ngudi bao chira khong
chi thé hién tinh nhin vin, ton trong quyén co ban
clia con ngudi ma con thé hién tinh din chd,
khdch quan ctia phédp ludt Viét Nam; ddp @ng yéu
cAu cdi cdch nén tu phdp nudc ta hién nay m
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ABSTRACT:

In criminal proceedings, the accused's right to defense has a close relationship with the
defense counsel, because the defense has the role of protecting the accused's legitimate rights
and interests; contributing together with the procedure-conducting agency to find out the
objective truth of the case; overcoming the situation of wrongful prosecution, conviction, and
omission of crimes; bringing justice and democracy to the country's judiciary; and defending
socialist legality. This paper points out the important role of defense counsel in criminal
proceedings.
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