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TOM TAT:

Cong viéc phi chinh thifc da xuat hién tir ri't sém & cdc nudc trén thé gidi, di€n hinh 13 Nhat Ban,
Vuong qudc Anh va Hoa Ky. O Viét Nam cong viéc phi chinh thitc da xuat hién va phat tri€n trong

nhifng nim gan day. Hién nay, phap luit nu6c ta chua c6 mot khung phap 1y riéng dé diéu chinh

ddi v6i cac cong viéc phi chinh thitc. Bai viét tap trung phan tich (i) Thuc trang phdp luit vé lao

dong phi chinh thifc; (ii) Ki€n nghi hoan thién quy dinh phap luat ddi v6i lao dong phi chinh thifc.

Céc phan tich va ki€n nghi dugc trinh bay véi muc tiéu hoan thién cdc quy dinh phap luat vé lao
dong phi chinh thic, tir d6 ddm bao viéc lao cho ngudi lao dong.
Tu khoa: phap ludtlao dong, lao dong phi chinh thic.

1. Khai nié m lao dong phi chinh thiic

Theo Piéu 2 Bo luat Lao dong (BLLD) nim
2019, do6i tugng ap dung la ngudi lao dong (NLD),
ngudi hoc nghé, ngudi tip nghé va ngudi lam viéc
khong c6 quan hé lao dong (QHLD); ngudi st dung
lao dong (NSDLDP); NLD nudc ngoai lam viéc tai
Viét Nam va co quan, t8 chic, cd nhan khdc c6 lién
quan truc ti€p dé€n QHLD. Theo Khodn 6 Piéu 3
BLLD ndm 2019, “Nguoi lam vi¢c khong c6 QHLD
la nguoi lam viéc khong trén co sé thué mudn bang
HDLD”.

Theo cac quy dinh trén, ngudi lam viéc khong
c6 QHLP c6 thé hiéu 1a NLD lam lao dong phi
chinh thic. Trudc diy, mot ngudi bd cong sic dé
lam mot hodc mot s cong viéc cho cho chi thé
khic nhung khdong dudc thira nhdn 1a QHLD do luat
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lao dong khong diéu chinh. Trong trudng hgp nay,
néu c6 tranh chip xay ra, khong thé dp dung cic
quy dinh ctia phdp luit lao dong d€ bdo vé quyén
cling nhu' 1gi ich cda ho.

Khoan 1 Biéu 32 BLLD 2019 quy dinh: “NLD
lam viéc khong tron thoi gian la NLD c6 thoi gian
lam viéc ngdn hon so vdi thoi gian lam viéc binh
thuong theo ngay hodc theo tudn hodc theo thdng
duigc quy dinh trong phdp ludt vé lao déng, théa udc
lao dong tdp thé hodc ndi quy lao déng”. Theo quy
dinh nay, NLD lam viéc khdng tron thdi gian Ia
viec NLD lam cong viéc khdong trong mot ngay,
mot tudn ddi vdi ting loai cong viéc. Lam viéc
khong tron thdi gian c6 thé theo sy thda thuin giita
NLD v6i NSDLP. Véi quy dinh nay, da co ban giai
quyét cic tranh chip vé viéc 1am ban thdi gian va
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cac quyén Igi cho NLP. V& nguyén tic chung, NLD
lam viéc khong tron thgi gian dugc hudng luong,
binh ding trong thuc hién quyén va nghia vu nhu
NLP lam viéc tron thdi gian, binh ddng vé cd hoi,
khong bi phan biét ddi x&, bAo ddm an toan lao
dong, vé sinh lao dong'.

Trong khoa hoc phép 1y, ton tai khd nhiéu dinh
nghia khic nhau vé lao dong phi chinh thic. Lao
dong phi chinh thic 1a hinh thitc viéc lam phd bién
trén the giGi va ngay cang phat trién & Viét Nam.
Cung v6i sy phat trién cta xa hdi va nhu ciu si
dung cia NSDLD, céc lao dong phi chinh thitc ngay
cang gia ting vé ci s luong va chat luong. Tuy
nhién, phéap luat Viét Nam vin chua c6 khai niém
chinh thiic ndo vé lao dong phi chinh thitc. Tir sy
phan tich trén c6 thé dua ra khdi niém lao dong phi
chinh thifc nhu sau: 1a nhitng lao ddng c6 viéc lam
bap bénh, thi€u &n dinh, thu nhap thap, khdng c6
hgp ddng lao dong (HPLP) hoic c6 nhung khdng
dugc déng bao hi€m xa hoi bit budc, khong dudc
chi trd cdc ché€ dd phu cap va cac khodn phic 1gi xa
hoi khéc.?

2. Thyc trang phap luat vé lao dong phi
chinh thiic

2.1. Thuc trang phdp ludt vé quyén ciia NLD
trong viéc lua chon ky két cac HPLD vé lao dong
phi chinh thiic

Theo BLLP 2019 c6 hiéu luc hién hanh thi d6i
tuong ap dung dudc md rong vé mit khai niém, bao
gdm: “NLD ngui hoc nghé, tp nghé va nguoi lam
viéc khéng ¢6 QHLP”, cu thé “Nguoi lam viéc
khong c6 QHLPIa nguoi lam viéc khong trén co sé
thué muon bing HPLD”3. BLLD 2019 dugc xem
nhu tiéu chi d€ xem xét chi thé cung cap dich vu 1a
NSDLDP c¢6 phai la ddi tugng 4p dung trong BLLD
2019 hay khong, hay ho giao két HPLP vdi tu cdch
12 nha cung cAp dich vu nén ting, trung gian. Tir d6
di dé€n xdc dinh tinh chit cla mdi quan hé giita
ngudi cung ciAp dich vu va nha cung cAp nén ting
trung gian nhim xdc dinh chi thé tryc tiép 1a
NSDLD trong trudng hdp nay v8i NLD la ai. Bay la
ndi dung vuéng mic khi tranh chap x4y ra rat khé
gidi quyét, xdc dinh doi tugng trong QHLD nay.

Trén thuc t€, NSDLD va NLD, trong mot so
truong hgp mudn lya chon ky két cdc hgp dong
dan sy thdng thudng (hop ddng khodn viéc) thay vi
HPLD. Theo thuc t€ ndy, NSDLD va NLP c6
dugc nhitng 1gi ich dang k€ khi diing mot hgp dong
khodn viéc hon 1a HDLD. Bdéi 1€, NSDLD va NLb
khodng phai chiu sy chi phdi cia cdc quy dinh vé
tién luong tdi thi€u, thdi gian 1am viéc, bao ho lao
dong va cac khoan déng gép nhu bao hiém xi hdi,
y t€, that nghiép* va NLD khong phdi rang budc
bdi HDLD.

Dua trén cdc quy dinh cia BLLD, BLDS va cic
nguyén tic trong phap luat lao dong, theo tic gia,
c6 hai tiéu chi co ban d€ phan biét hai loai hop
ddng nay la:

Thit nhdt, vé moéi quan hé gifta cdc chii thé giao
két hop dong.

Da&i véi NSDLD, BLLD ¢6 dinh nghia tai Khoan
2 Piéu 3 BLLP nim 2019 nhu sau: “NSDLP 1a
doanh nghiép, co quan, t8 chiic, hgp tic xa, ho gia
dinh, ¢4 nhan c6 thué muén, st dung NLDP lam viéc
cho minh theo thda thuén; trudng hgp NSDLD la ca
nhan thi phéi c6 ning luc hanh vi dan sy day da”.
Theo khdi niém nay, mot bén trong HDLD néu 1a
c4 nhan thi phai 1a ngudi tir d 18 tudi, khong bi mat
nang luc hanh vi dan sy, c6 kho khidn trong nhian
thitc, 1am chii hanh vi hay bi han ché& ning luc hanh
vi dan su. Pay ciing c6 thé 12 mot yé&u t& dé phan
dinh hai loai hgp dong nay.

D&i v6i NLD, chi nhitng ngudi duge Bo Luat xac
dinh 1a “NLD”, ttic 12 ngudi tir i 15 tudi trd 1én,
lam viéc theo HPLD, dugc trd luong va chiu sy
quén 1y, diéu hanh cia NSDLD. V& phia hgp dong
dan sy, tiy thudc vao kha nang nhén thdc va lam
chti hanh vi clia titng nhém chi thé ma ho c6 thé
tham gia ky k&t cdc loai hgp dong nhat dinh (ngudi
da 18 tudi s& c6 kha ning tw minh ky k&t moi loai
hdp ddng). Nhu vay, lién quan dén diéu kién nay
vé cd ban néu chi dva trén d6 tudi d€ xac dinh loai
hdp ddng thi rd rang khong kha thi. Khoan 4 Diéu
21 BLDS 2015 quy dinh: “Nguoi tiv dit muoi lam
tudi dén chua dit muoi tam tudi tw minh xdc 1ap, thuc
hién giao dich ddn su, trir giao dich dan su lién quan
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dén bat dong sdn, dong sdn phdi ddng ky va giao
dich dan su khdc theo quy dinh ciia ludt phdi duoc
nguoi dai dién theo phdp ludt dong Y.

Theo Khoan 1 Piéu 3 BLLP nam 2019, “NLD la
nguoi lam viec cho NSDLD theo théa thudn, dugc
trd luong va chiu su qudn Iy, dieu hanh, gidm sdt
ctia NSDLD”. Y&u t& “chiu su qudn Iy, diéu hanh,
gidm sdt ciia NSDLP” 1a dic trung tiéu bi€u nhat
ctia HPLP va d3 dugc nhiéu qudc gia thira nhan.
Tuy nhién, hién nay, BLLD ndm 2019 chua dua ra
céc tiéu chi d€ x4c dinh y&u td “qudn 1y, diéu hanh,
gidm sdt”. Khi so sanh v6i cac hgp dong dan sy, dé
nham 14n véi HPLP nhu hgp dong dich vu hoic
hdp ddng gia cong thi cdc quy dinh lién quan déu c6
ghi nhan quyén va nghia vu clia cdc bén va ciing
thé hién sy quan 1y, diéu hanh, giam sit nhit dinh
tr mdt bén. Vi du, Piéu 517 BLDS 2015 vé hdp
ddng dich vu.

Do khong c6 tiéu chi dé€ xac dinh y&u t& “quan
1y, diéu hanh, giam sdt”, nén khi so sinh cic nghia
vu trong hgp ddng dich vu nhu: Phai thuc hién cong
viéc ding nhu thda thuin, khong duge giao cho
ngudi khac néu khdng c6 sy ddng ¥, dugc hidu 1a sy
diéu hanh, gidm sit nhat dinh. Trong HPLD,
NSDLP Ia chd sé hitu clia tu liéu sin xuit, trong d6
¢ stc lao dong cia NLD, nén ho phai chiu rii ro
trong qud trinh st dung stc lao dong. Trong hgp
ddng dan sy, bén thuc hién cong viéc (bén nhan gia
cong, bén lam dich vu...) vin la chi s§ hitu sitc lao
dong ctia minh nén ho duong nhién phai chiu rdi ro
trong qu4 trinh st dung stic lao dong d6 néu khong
c6 thda thuan khics. V& mit nguyén tic, phdp luat
dan sy van ludn coi trong su thda thuan giita cic
bén néu thda thuan d6 khodng trdi dao ditc xa hoi
hay vi pham diéu cAm ctia phap luat® nén khi cc
bén c6 cic thda thuin khic trong hgp dong c6 noi
ham chita dung sy “qudn 1y, diéu hanh, gidm sit”,
nhung khdng rd rang thi sé rat kho dé xac dinh day
c6 1a HPLD hay khong.

Thit hai, vé viéc thuc hién nghia vu.

NLD phai thuc hién nghia vu lao ddng mot cach
lién tuc theo thdi gi¢ 1am viéc trong mot khoang
thoi gian xdc dinh hay mot khoang khong gian xac
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dinh ma cdc bén da thda thuan trong HDLD, thda
udc lao dong, ndi quy lao dong. Pdi tudng clia
HPLD la “stc lao dong” nén NLP cin phai thuc
hién nghia vu lao ddng ctia minh mot cach lién tuc.
Trong khi d6, & cac hop ddng dan su, cdc bén chi
quan tAm d&n két qué clia hgp dong, nén chi cin
dén han hgp ddng, bén c6 nghia vu hoan thanh
cong viéc dudc giao thi hgp ddng chim dit.

2.2. Thuc trang bdo vé quyén loi NLD lam cong
viéc phi chinh thiic tai Vi¢gt Nam

Hién nay, hAu hét NLD 1am viéc tai cic cong ty
hoat dong theo mo hinh kinh t& chia sé déu khong
¢6 bao hiém thit nghiép, cdc chuong trinh huu tri va
khéa dao tao ning cao k¥ ning nhu cic cong ty
truyén thong. Viéc ddm bdo quyén 10i cling nhu an
toan cho NLP tai cac doanh nghiép vin chua dugc
dé cao. Chiang han, NLD tham gia lam viéc tai cic
doanh nghiép hoat dong kinh doanh dich vu vén tai
cong nghé truc tuyén nhu Grab, Goviet thi ho chi
dudc xem la nhitng “ddi tdc ngang hang” chi
khong phai 1la NLB. B&i “HPLD la su théa thudn
giita NLP va NSDLD vé viéc lam cé trd cong, tién
luong, diéu kién lao dong, quyén va nghia vu ciia
mbi bén trong QHLD. Truong hop hai bén théa
thudn bdng tén goi khdc nhung cé ndi dung thé hién
Vvé viéc lam cé tra cong, tién luong va sw qudn 1y,
diéu hanh, gidm sdt ciia mot bén thi dugc coi la
HPLD”7 Tai x&€ xe cdng nghé khong dugc trd
luong tir phia cdc doanh nghiép cung cAp nén ting
cong nghé trurc tuy&n, ma chi nhan thi lao truc tiép
tir khdach hang, nén ho chi dugc xem la cong tic
vién hoidc d6i tic ma khong phai NLD thudc doi
tugng dp dung cia B luat Lao dong. NLD khong
duge déng bao hi€m xa hoi, bdo hiém y t&, bio
hiém thit nghiép, khong dudc hudng trg cAp thit
nghiép, khong dugc tham gia t6 chifc cong doan va
day la su thiét thoi cho NLD. Trong khi d6, trong
qud trinh hoat dong, doi ngii tai x& xe cong nghé
nay van phai chiu sy quin 1y va x{ phat tir céc
doanh nghiép n&éu khong dap ting cac yéu cau.

Tinh trang nay xuat phat tif cdc nguyén nhan:

Mot la, cdc vin badn phap luat chua quy dinh vé
van dé bdo vé quyén lgi NLD d6i véi lao dong phi
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chinh thitc. C4c van dé vé chinh sdch ddm bdo an
toan, gidi quyét khi€u nai, tranh chdp phat sinh gitta
NLDP véi cac doanh nghiép hoat dong kinh doanh
dich vu cong nghé van tdi truc tuy&én khong dugc
quy dinh mdt cach chi tiét. Pay 1a nguyén nhan dé
cdc doanh nghiép hoat ddng kinh doanh vin c§ vao
viéc NLD la “d6i tdc ngang hang” chit khdong phai
la NLB nén ho khong c6 trach nhiém phai dam bdo
quyén 1di cling nhu c4c chinh sdch an toan cho cic
ddi tic nays. NLD ciing khong thé ty bio vé dudc
cdc quyén Igi chinh ddng clia minh vi giita ho va
cac doanh nghiép khong ton tai mot QHLD dugc
phap luit lao dong diéu chinh nhu nhitng lao dong
binh thudng khac.

Hai la, chinh sdch quan 1y lao dong viéc 1am va
an sinh x@ hoi d8i v6i NLD l1am lao dong phi chinh
thitc va cht st dung lao dong chua duge ddm bao.
So v6i cac mo hinh kinh t€ truyén thdng, kinh t&
chia sé 12 mot md hinh kinh t€ mdi tai Viét Nam, do
d6, cac chinh sach quan 1y ctia Nha nuéc doi véi mo
hinh kinh t€ nay vin con thi€u va gip nhiéu ling
ting. Hién nay, viéc bdo v& NLP lam lao dong phi
chinh thiic méi dirng lai & mdc nghién ctiu, dinh
gid, chua c6 nhitng chinh sich cu thé diéu chinh vé
van dé nay.

Ba la, nhan thitc ciia NLD trong viéc tu ddm bao
quyén 1gi chinh ddng cia minh ddi véi lao dong phi
chinh thitc con han ch&. Mt trong nhitng 1y do hién
nay din dén tinh trang quyén Igi cia NLD lam lao
dong phi chinh thitc khong duge ddm bdo day dd 1a
do chinh ban thain NLD khong nhan thic hét duge
cdc vain dé vé ty bio vé quyén 10i chinh ding clia
minh. NLD dii bi€t nhitng han ché& va rlii ro ma ho
s€ gap phai khi tham gia vao cong tic lam viéc vdi
céc doanh nghiép nhung ho van bt chap.

Bén la, cdc doanh nghiép chua that sy chi trong
dén van d& ddm bao quyén Igi cia NLP. Hién nay,
khi tham gia dAu tu vao thi trudng kinh t& Viét
Nam, c4c doanh nghiép chli yéu quan tim dén 1gi
nhuén, doanh thu dat dugc, chua chi § dé&n viéc
ddm bdo quyén 1gi cho NLD. Cac doanh nghiép
hoat dong kinh doanh dich vu van tai cong nghé
truc tuy&n con ludn 14y 1y do céc tai x&€ cong nghé

la doi tdc ngang hang, khong phdi 1a NLD va ho
khong phdi 1a NSDLP nén khong c6 trach nhiém
ddm bao quyén 1gi cho NLD.

3. Mot so kién nghi hoan thién quy dinh phap
luat déi véilao dong phi chinh thite

3.1. Kién nghi b6 sung véin ban phdp ludt vé bao
vé quyén loi NLD doi véi lao dong phi chinh thiic

Trudc sy du nhap va phét trién manh mé clia cac
mo hinh kinh t&€ chia sé tai Viét Nam, s& lugng NLD
lam lao dong phi chinh thitc ngay cang gia ting va
phét trién manh mé, vugt troi vé ca s6 lugng, phong
phi, da dang vé ci gidi, cling nhu cdng viéc clia
NLD. Tir nhitng thuc trang bt cip nhu dd phan
tich, d€ bdo vé dudc quyén 1¢i cia NLP lam lao
dong phi chinh thic tai cdc doanh nghiép, doi hoi
cin phdi c6 su phdi hgp cia Nha nudc, doanh
nghiép va NLD. Theo dé, tic gid dé xuit, ki€n nghi
mot s6 gidi phdp nhu sau: cin c6 cdc vin ban phap
luat quy dinh vé van dé bdo vé quyén 1gi NLP ddi
v6i lao dong phi chinh thitc, ddng thdi, c6 chinh
sdch quan 1y lao dong viéc lam va an sinh xa hoi
doi véi NLD 1am lao dong phi chinh thitc va chi st
dung lao dong chua dugc ddm bdo. Bén canh d6,
cAn tip hudn, bdi dudng va tuyén truyén phap luat,
cling nhu nhan thic cho NLD trong viéc tv ddm bdo
quyén lgi chinh d4ng ctia minh ddi vdi lao dong phi
chinh thic. Ngoaira, can cé vin ban huéng din cho
cdc doanh nghiép hoat dong kinh doanh theo md
hinh kinh t& chia sé @€ that sy chii trong d&n van dé
ddm bdo quyén 1¢i cia NLD nhu huéng din vé hgp
ddng miu, c4c thda thuan dan sy mang tinh “mau”
cho céc doanh nghiép khi thuc hién QHLD ddi véi
NLD & lao dong phi chinh thic.

3.2. Kién nghi sita doi van ban phdp ludt vé bdo
vé quyén loi NLD doi véi lao dong phi chinh thiic

Thit nhdt, tai Khodn 1 Pi€u 3 BLLD ndm 2019
quy dinh vé NLP khong chi 14 ngudi 1am viéc cho
NSDLD theo thda thuan, dugc trd ludng va chiu sy
quén ly, diéu hanh, gidm st cia NSDLD, ma con
bao gdm ngudi lam lao dong phi chinh thifc va céc
cong viéc khdc trir cdc hgp dong dan su. Vi vay,
nén bd sung chii thé nay vao Khoin 1 Diéu 3 BLLD
nam 2019.
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Thit hai, tac gid ki€n nghi Nghi dinh huéng din
Khoan 1 Piéu 13 BLLD nidm 2019 theo huéng nhu
sau: Trudng hgp hai bén thda thuin bing tén goi
khéc, nhung c6 ndi dung thé hién vé viéc lam c6 tra
cong, tién luong, cong viéc phai lam trong mot thdi
gian lién tuc va su quén 1y, di€u hanh, gidm st cta
mot bén thi dudc coi 1a HPLD. Vi huéng dan trén,
viéc xdc dinh mot thda thuan 1a HPLD hay hgp
ddng dan su ro rang hon, bio vé dugc tot nhat
quyén 1¢i ctia cic bén trong QHLD.

Thit ba, tai khoan 4 Piéu 21 BLDS 2015 quy
dinh: “Nguoi tir dit muoi lam tudi dén chua dii muoi
tdm tudi ty minh xdc lap, thuc hién giao dich dan su,
trix giao dich dan su lién quan dén bdt déng sdn,
déng sdn phdi ddng ky va giao dich dan sy khdc theo
quy dinh ciia ludt phdi dugc nguoi dai di¢n theo
phdp ludt dong y”. Néu quy dinh ndy dp dung doi
v6i NLD thue hién cic QHLD néi chung va QHLD
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ddi véi lao dong phi chinh thifc néi riéng 1a bat cap,
khong c6 tinh kha thi vi luat lao ddng quy dinh do
tudi tham gia vao QHLDP 1a tir dd 15 tudi trd 1én. Vi
vay, can b sung, stta d6i ndi dung nay dé phit hop
v6i QHLD theo phap ludtlao dong.

4. Két luan

Hién nay, cong viéc phi chinh thic 1a mot khai
niém méi mé, chua dudc quy dinh cu thé trong
BLLD. Tir nhitng vin dé phén tich néu trén, viéc
b4o vé quyén Igi NLD v6i cong viéc phi chinh thitc
chua duge dam bdo. NLD lam viéc tai cdc doanh
nghi&p hoat dong kinh doanh theo md hinh kinh t&
chia sé khong dugc hudng cdc quyén va 1¢i ich chinh
ddng ma ding 1& ra ho dudc hudng dang dién ra rat
phd bién. Piéu nay xuit phat tir nhiéu ly do khac
nhau nhu da phan tich. Do d6, viéc ti€p tuc nghién
ctfu va dua ra cdc gidi phap d€ bao vé kip thdi, hiéu
qué quyén 1¢i chinh ddng 12 rit can thi&t m
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chi Dan chu va Phép luat, (5/314), [https://thuvienso.quochoi.vn/hand1e/11742/48226],
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COMPLETING VIETNAM’S LABOR REGULATIONS
ON INFORMAL LABOR
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ABSTRACT:

Informal work has appeared very early in countries around the world, typically in Japan, the
United Kingdom, and the United States. In Vietnam, informal work has emerged and developed
in recent years. Vietnam’s laws have not yet had a separate legal framework to regulate
informal jobs. This paper analyzes (i) the legal status of informal labor and (ii) recommendations
to improve legal regulations for informal workers. Some recommendations are presented in
order to improve regulations on informal labor, thereby ensuring jobs for workers.

Keywords: standard, labor law, informal work.
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