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TOM TAT:

Dy thdo Luat Kinh doanh bat dong san (stra d8i) dang dugc t6 chitc 14y ¥ ki€n sau rong trong
nhan din. Mot trong nhitng ndi dung dugc quan tAm va tranh luan nhiéu 1a van dé lién quan dé€n quy
dinh phai xdc nhan giao dich qua san giao dich bat dong san (BDS) va hgp dong khong phdi cong
chitng. Bai viét ndy tp trung phan tich bdn chat clia hoat dong xdc nhan giao dich qua san va cong
chitng doi vdi giao dich BDS, lién hé phap luat clia mot s6 qudc gia nhu Phip va Pic. Qua d6, tham
khéo kinh nghiém dé danh gia su phit hdp ciia quy dinh x4c nhin qua san cda giao dich BDS trong
Du thdo Luat Kinh doanh BPS, dua ra mot s6 gép ¥ nhim hoan thién phap luit va huéng dé€n muc

tiéu ddm bdo an toan phdp 1y d6i vdi giao dich BDS.

T khéa: giao dich bat dong sén, x4c nhan qua san, cdng chiing.

1. Diit van dé

Tai ky hop thit 5 sép t6i, Qudc hoi khéa XV,
Quéc hoi sé cho y ki€n nhiéu dao luat quan trong
¢6 anh hudng va chi phdi d&n sy phét trién kinh t& -
xa hoi nhu Luat DAt dai (stra d6i), Luat Nha & (stta
ddi), Luat Kinh doanh BPS (sta di), tié€n téi stra
d6i Luat Cong chitng hién hanh.

V6i muc tiéu hoan thién co ché, chinh sich
nhim phat trién thi trudng BPS 6n dinh, lanh
manh; ddm bao van hanh cdc quan hé kinh doanh
BDS theo cd ché thi trudng dinh huéng xa hdi chii
nghia, Dy thio Luat Kinh doanh BDS (stra ddi) da
dugc dua ra dé 14y ky ki€n véi nhiéu quy dinh dugc
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stta ddi, bd sung, nhiéu nodi dung ciing duge quy
dinh méi, trong d6, c6 quy dinh vé xdc nhin giao
dich qua san d6i véi giao dich BDS. Tuy nhién, quy
dinh nay lai nhan vé rat nhiéu quan di€m trai chiéu.
Nhiéu chuyén gia cho ring, viéc xdc nhin qua san
ddi v6i giao dich BDS 1a khong that sy cAn thiét
trong khi vin ban cong chiing da va dang lam tot
chic ning xdc thyc nay.

2. Ban chat ciia xdc nhan giao dich qua san va
gia tri phap Iy ctia vin ban cong chifng trong
giao dich BDS

Khoan 6 Piéu 3 Luit Kinh doanh BPS nim
2014 dinh nghia san giao dich BDS Ia ndi dién ra
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cdc giao dich vé mua bdn, chuyén nhugng, cho
thué, cho thué lai, cho thué mua BDPS. Pay s€ la
bén trung gian lam nhiém vu cla cd hai bén thuc
hién giao dich, ding ra trao ddi, dm phdn va ky
k&t hgp ddng mua ban, chuyén nhugng, cho thué,
cho thué lai, cho thué mua BPS. Tai Piéu 57 Dy
thdo Luét Kinh doanh BPS (Dv thio 1an thd 3)!,
da c¢6 quy dinh méi lién quan dén san giao dich
BPS, cu thé: chii dau tu ban, cho thué mua nha &
hinh thanh trong tuong lai, cong trinh xay dung
hinh thanh trong tuong lai; chuyén nhugng, cho
thué, cho thué lai quyén st dung di't di c6 ha ting
ky thuit trong du 4n BDS phdi thuc hién thong
qua san giao dich BPS. Nha nu6c ciing khuyén
khich t8 chitc, c4 nhan mua, ban, cho thué nha &,
cdc cong trinh xay dung khong thudc trudng hop
trén thyc hién giao dich BPS thong qua san dé
ddm bdo cdng khai, minh bach va quyén Igi clia
cdc bén. Vay ban chit clia cdc giao dich BDS khi
phai thong qua san BDS 1a gi?

- Mét la, d6i tugng bit budc clia viéc xdc nhan
qua san giao dich BDS la cic giao dich mua, bén,
cho thué mua nha & hinh thanh trong tuong lai,
cong trinh xay dung hinh thanh trong tuong lai;
chuyén nhugng, cho thué, cho thué lai quyén st
dung dat di c6 cd s ha tang trong du 4n BPS. C6
thé thay, dit dai, nha & (sin c6), cong trinh xay
dung (sdn c6) khi 1a ddi tugng clia cdc hinh thic
giao dich trén thi khong bit budc phdi thong qua
san BDS. N6i cdch khdc, Dy thdo Luat huéng dén
d6i tugng phdi thuc hién viéc xdc nhan qua san la
nhitng BDS hinh thanh trong tudng lai hoic quyén
st dung dat da c6 co s6 ha ting trong du 4n BPS,
con ddi v6i nhitng giao dich khic c6 lién quan dén
BDS thi chi mang tinh chit khuy&n khich tir phia
cd quan nha nudc.

- Hai la, m§t giao dich BPS khi thuc hién qua
san giao dich BPS bao gdm nhiéu hoat dong nhu
giGi thiéu, ki€m tra gidy t& vé BPS bdo dam di
diéu kién giao dich; niém y€t, cung cAp cong khai
thong tin vé BDS cho cdc bén tham gia ¢6 nhu
cau giao dich, 1am trung gian cho cdc bén trao
ddi, dam phan va ky két hgp ddng; cung cap cic
thong tin giao dich BDS cho co quan quén ly nha
nude... Khi mot BPS thudc doi tugng bit budc
phdi qua san thi san s€ dugc thyc hién mdt, mot

s0 cdc cdng viéc trén, trong d6, c6 xdc nhin
thong tin vé BPS tham gia giao dich 13 di diéu
kién theo quy dinh ctia phdp luit, cling nhu cung
cAp thong tin vé tinh thanh khodn cia BDS tham
gia giao dich.

- Ba la, v& gid tri phdp 1y cla giao dich BDS
dudgc thyc hién qua san giao dich BPS. Tai khodn
6 Diéu 61 Dy thdo Luat Kinh doanh BDS da ghi
nhdn gid tri cia giao dich BPS qua san. Theo do,
xdc nhédn cdc giao dich BDS thyc hién thong qua
san s& 1am cd sé cho cdc chd thé tham gia giao
dich ké& khai nop thu€ cho Nha nudc, ding ky
bi€n dong, sang tén quyén s& hitu tai sdn, quyén
st dung da't. Khi mot giao dich dudc xdc nhan qua
san thi ngudi sit dung dit sé dung vin bdn xédc
thuc d6 d€ 1am cd s cho viéc thuc hién cic nghia
vu vdi cd quan nha nudc c6 thim quyén. Tic 13,
su xdc nhén cta san giao dich BPS vdi cédc giao
dich thong qua san s€ c6 gid tri nhu xdc nhan hgp
ddng clia td chitc hanh nghé cong ching?. Gid tri
xdc nhin & day dugc hi€u trong mdi quan hé giita
chii thé tham gia giao dich thyc hién cdc nghia vu
vé di't dai d6i v6i co quan nha nudc. Hon nita,
viéc xdc nhdn trong trudng hgp nay chua da gid
tri phdp ly trong vai trd ki€m sodt, cdnh bdo,
phong nglra va ngidn chin rdi ro cho ngudi din
khi giao dich BDS nhu cong chitng ddi véi giao
dich BDS. Theo Luit Kinh doanh BBS nim 2014,
cdc hgp dong cda chd dau tu khi bdn BDS khong
budc phdi cong chitng, nay Dy thdo budc phdi qua
san c6 gia tri nhu cong ching 1a khdng ding.

Bé4n chit gifta viéc xdc nhin BDS giao dich
thong qua san giao dich BDS va cdng chitng trong
giao dich BPS 1a khéc nhau. N&u cong ching
dang thyc hién chdc ning 1a cung cdp dich vu
cong vé phong ngira tranh chap ctia Nha nu6c vdi
mot vai tro doc 1ap thi xdc nhan BDS thdong qua
san giao dich BPS chi dang thyc hién mot trong
cdc ndi dung hoat dong cla san. Tai Piéu 61 Dy
thdo Luit Kinh doanh BPS quy dinh: "gidy xdc
nhéan giao dich qua san la co sé dé cdc chii thé
tham gia giao dich ké khai ndp thué cho Nha nudc,
ddang ky bién dong, sang tén quyén sé hitu tai sdn,
quyén sit dung dat theo quy dinh Ludt nay va cdc
ludt khdc c6 lién quan". Can nghién ctfu, xem xét
lai quy dinh nay dé ddm bdo thong nhit véi Du
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thdo Luat DAt dai, phap luat vé cong chitng. Hién
nay, quy dinh ctia phdp luat dit dai vé ding ky
quyén st dung di't, cAp gidy chitng nhin quyén st
dung dat khong cin cit vao gidy xdc nhan giao
dich qua san. Phdp luat vé cong chitng quy dinh vé
viéc cdng chitng c4c giao dich, hgp ddng lién quan
dé&n quyén st dung dat va day la mot trong cdc
cin ctf quan trong d€ thuc hién cdc thd tuc nhu:
thuc hién nghia vu nop thu€ cho Nha nuéc, cap
Gid'y chitng nhan quyén sir dung dat.

3. Quy dinh phap luit ctia mot s6 qudc gia vé
xac nhan giao dich qua san va cong chitng trong
giao dich BDS

Hién nay, phdp luadt mot s6 qudc gia trén thé
gi6i da c6 nhitng quy dinh vé xdc nhan giao dich
qua san va cong chitng d6i vé6i giao dich BDS.

O Phép, tai Chuong V Bo luat Dan su Phdp nim
2013 quy dinh vé Co quan ding ky cong cong vé
quyén 1¢i dit dai va BDS, cu thé 1a Piéu 710-1 quy
dinh vé hinh thitc cia hanh vi xdc thyc giao dich
BPS nhu sau®: moi hanh vi hay quyén, dé thuc hién
cdc thi tuc cong khai lién quan dé€n dit dai déu phai
dugc thé hién dudi hinh thic vin ban cong ching
do mot cong chirng vién hanh nghé tai Phap lap,
quyé&t dinh ctia Tda 4n hay mot vin ban clia cd quan
hanh chinh. Tuy nhién, quy dinh nay s& khong ap
dung d6i vdi cic thi tuc cong khai dat dai, ching
han nhu lién quan dén viéc nop don khi€u nai tai
Tda 4n, cdc 1énh cAu thanh viéc tich thu tai sdn, cdc
hanh vi t6 tung va phan quyé&t khic nhau lién quan
dén ching...

Nhu vay & Phdp, tit cd cdc giao dich BDS dién
ra déu phdi dudc xdc thuc bdi cong ching vién®.
N6i cach khéc, gid tri phdp 1y clda vdn ban cong
chitng va vai trd clia cong chiing vién 13 yéu cau
bit budc, viéc xdc nhan qua san ddi vdi giao dich
BDS 1a khong mang tinh bit budc va phu thudc
vao su tu nguyén cla ngudi dan. Theo d6, trong
céc giao dich BBS, cdc bén va cong chitng vién s&
thyc hién mot chitng thu chuyén nhugng c¢6 cong
chitng, tic 1a vin ban cong chiing, c6 d6ng dau va
dudc ding ky vdi cd quan ding ky dat dai dia
phuong k€ tir khi thuc hién dé viéc chuyén nhugng
quyén sd hitu d6i v6i BDS sé c6 hiéu luc doi véi
bén thit ba’. Cong chitng vién sé€ chiu trach nhiém
phdp 1y vé gi4 tri phdp 1y clia vin ban dugc cong
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chitng nén & Phdp, do tin cdy cla nhitng vin ban
nay luén & mifc cao va van dé an toan minh bach
trong giao dich BPS luon dugc bdo dam. Do vay,
cédc giao dich BBS ma thuc hién qua san tai nudc
nay sé& khong dudc cong nhin vé mit phdp 1y,
diéu nay cling dong nghia ring, cdc bén cla giao
dich phai thyc hién thii tuc cong chiing dé thi hanh
giao dich BDS nay trén thuc t€.

Con tai Buc, gid tri phdp ly ctia vin ban cong
chitng d6i véi cdc giao dich bat dong ludn duge dé
cao. Tai Piéu 925 Bo ludt Dan su Pic nim 2002,
stta d8i nim 2021¢ ¢6 quy dinh: hgp déng chuyén
nhugng quyén s§ hitu BPS giita ngudi chuyén
nhugng va ngudi mua cin dudc cong chiing véi sy
c6 mit clia cd hai bén trudc cd quan c6 thim
quyén. C6 nhu vy, gia tri phap 1y clia hdp dong
nay mdi dugc cong nhan. Cling tuong tu v6i Phép,
hoat dong cong chitng va cong chiing vién tai Puc
c6 mot vai tro ddc bi€t quan trong trong xac thuc
céc giao dich, trong d6 c6 giao dich d6i véi BPS.
Theo d6, cic thda thuin vé mua bin & qudc gia
nay cé yéu cau kha khit khe vé mit cdng chitng
néu ddi tuong cla giao dich mua bdn & day la
BDS. Cho nén, mot thda thuin riéng tu bing vin
ban thi khong di dé€ ciu thanh nghia vu rang budc
vé mit phap 1y va c6 hiéu luc thi hanh chuyén
nhugng BDS ddi véi cdc bén. Vi vay, khi thuc
hién cdc giao dich c6 lién quan dén BBS, budc
céc bén phdi ddm bio tudn thii quy dinh vé cong
chitng giao dich.

4. Mot so dé xuat vé viéc xac nhan giao dich
qua san va cong chiing giao dich BDS trong Dy
thao Luat Kinh doanh BPS (sira ddi)

Quy dinh vé xdc nhan giao dich qua san ddi vdi
giao dich BDS trong Dy thdo Luit Kinh doanh BDS
khong that sy thuy€&t phuc vi mot sd 1y do sau:

- Thit nhdt, day ting 12 ndi dung da dudc Luat
Kinh doanh BPS 2006 diéu chinh, tuy nhién quy
dinh nay da bi bai bd bdi Luit Kinh doanh BBS
2014. P&n Dy thdo Luat stta d8i 1an nay, noi dung
vé xdc nhin giao dich qua san lai ti€p tuc dudc
dua vao. Truée d6, Luat Kinh doanh BBS 2006
quy dinh, t8 chifc, c4 nhan kinh doanh BDS phai
ban nha, cong trinh xay dung thdng qua san giao
dich BPS (khodn 2 Piéu 22); t§ chic, c4 nhan
kinh doanh BBS cho thué, cho thué mua nha, cong
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trinh xay dung phai thyc hién thong qua san giao
dich BPS (khodn 2 Piéu 28, khodn 3 Diéu 33).
Nhu di phan tich & phin 2, hién nay, phdp luit
mdt s6 qudc gia khong bit budc cdc giao dich
BDS phai thyc hién qua san, ndi cdach khdc, chi
can giao dich BPS dudc cong chitng vién cong
chitng 12 da dd gid tri phdp ly vé viéc tuan thi cdc
nghia vu clia hgp ddng gitta cdc chii thé tham gia
giao dich, giita cdc cht thé vdi co quan quin ly
nha nu6c vé dat dai va cd quan cé thim quyén
khédc khi x4c 13p giao dich.

- Thit hai, viéc xac nhan giao dich qua san giao
dich BPS tiém 4n nhiéu rii ro khé ludng, cu thé:

Mot la, san giao dich BDS chua dd sy an toan
vé mit phdp ly d€ ddm bdo mdt giao dich bat
dong khi dugc xdc nhdn qua san 1a xdc thyc nhu
vin ban dudc cong chiing. Theo d6, diéu kién dé
thanh 14p san giao dich BPS la khd don gidn, cu
thé, t8 chiic, c4 nhan kinh doanh dich vu san giao
dich BBS phai thanh 1dp doanh nghiép; phai c6 it
nha't 02 ngudi c6 chiing chi hanh nghé moi gidi
BPS; ngudi quan 1y, diéu hanh san giao dich BDS
phdi c6 chitng chi hanh nghé moi gidi BDS va san
phai c6 quy ché hoat dong, tén, dia chi, co s& vat
chat, k§ thuat ddp &ng yéu ciu hoat dong (Piéu
69). C6 thé thay ring, vé ban chat, san giao dich
BDS chi 1a noi trung gian dién ra cdc giao dich
mua bdn, chuyén nhugng, cho thué, cho thué lai,
cho thué mua BDS va cling chi 1a mdt doanh
nghiép dudc thanh 1ip theo phdp luat vé doanh
nghiép, hoat ddng nhu cac doanh nghiép khac va
khong phdila ¢6 quan nhan danh nha nugc’.

Hai la, thyc t&€ hién nay, viéc phan bd san giao
dich BPS 1a chuta ddng déu trong pham vi c4 nuéc.
Theo thong ké, tip trung nhiéu nhat 1a & TP. H6
Chi Minh ¢6 280 san giao dich BPS, Ha Noi v6i
154 san giao dich, ti€p theo 12 Quiang Ninh, Pong
Nai, Binh DBinh, Thanh ph6 CAn Thd, Thai
Nguyén lan lugtla 51, 19, 14, 10, 5 va thffp nhatla
Binh Thuian véi 0 san giao dich BDS®. Véi s6
lugng san giao dich BDS khong dong déu gitta cc
dia phuong nhu hién nay, khi quy dinh vé xdc
nhan giao dich thong qua san 1a bit budc ddi v6i
mot s6 trudng hdp thi & cdc dia phuong chua c6
san giao dich BPS s€ phai dp dung ndi dung nay
nhu thé nao.

Ba la, nguy cd ddc quyén va gia ting cdc
khodn phi khong can thi€t khi x4c nhan giao dich
BDS qua san. Vi khi ¢6 quy dinh bdt budc cic giao
dich gdbm bdn, cho thué mua nha & hinh thanh
trong tuong lai, cong trinh xay dyng hinh thanh
trong tuong lai; chuyén nhugng, cho thué, cho
thué lai quyén st dung di't da c6 ha tang k¥ thuat
trong du dn BPS phdi thyc hién thong qua san
giao dich BPS thi bit budc cdc chl diu tu phdi tim
dén cdc san giao dich BDS dé thuc hién viéc xédc
nhin giao dich. Xuat phat tir y&u td rang budc vé
mit phdp Iy ma cdc chlii dau tu khong con lua
chon nao khéc, tir d6, nhiéu san giao dich BPS sé
1gi dung di€m nay d€ doc quyén hoic ciu két véi
mot trong cidc bén tham gia giao dich gdy ra tinh
trang nhi€u loan thi trudng’.

- Thit ba, quy dinh vé x4c nhin giao dich BDS
qua san sé tu tao rui ro cho giao dich BPS trong
khi vin ban cong chiing di va dang lam tot diéu
nay. BDS [a mot loai hang hda didc biét va cé gid
tri 16n nén khi tré thanh doi tugng clia cdc giao
dich thi cdc bén tham gia luon dit vin dé an toan
phdp 1y, minh bach 1&én hang dau. Do vdy, cong
ching da dudc dit ra trong cdc giao dich BBS.
Vin ban cdng ching 13 ¢d s& phép ly vitng chic
dé ddm bao tinh hgp phdp trung thuc va tranh cic
sai s6t vé ndi dung ctia giao dich. Tir d6, cdc bén
s€ dua vao ndi dung da dugc xdc thuc dé thi hanh
trén thyc t€. Khi x3y ra tranh chip, cdc bén khong
tim dugc cdch gidi quyét thda ddng thi Toa 4n sé
l1a co quan ding ra gidi quyét va vin ban cong
chirng s€ la tai liéu ma Toa dn dya vao dé€ dua ra
phdn quy€t ddi v6i cdc bén tham gia giao dich. C6
thé néi, cong chitng da va dang giit vai trd quan
trong trong viéc xdc thyc tinh hgp phdp cta cédc
giao dich lién quan dén BDS.

5.Kétluan

Tir cdc danh gid va phan tich trén, nhém tac gia
dé xuit diéu chinh quy dinh chi diu tu ban, cho
thué mua nha & hinh thanh trong tuong lai, cong
trinh xay dung hinh thanh trong tuong lai; chuyén
nhuong, cho thué, cho thué lai quyén st dung dat
dd c6 ha tang k¥ thuat trong du 4n BDS phai thuc
hién thong qua san giao dich BDS tai Diéu 57 cla
Dv thio Luat Kinh doanh BPS (stra d6i) va kién
nghi stta ddi lai Piéu 57 nhu'sau:
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“Diéu 57: Khuyén khich cdc giao dich BPS thong
qua san giao dich BDS

Nha nuéc khuyén khich té chitc, cd nhdn thic
hién giao dich BPS thong qua san giao dich BPS
dé dam bdo céng khai, minh bach va quyén loi ciia
cdc bén”.

Vian dé c6 thyc hién xdc nhan giao dich BDPS
thong qua san giao dich BDS hay khong nén duva
trén sy tu nguyén ctia cdc bén tham gia giao dich.
Viéc quy dinh bit budc nhu trong Dy thdo Luat
Kinh doanh BPS (stta d6i) vd hinh chung ddy
ngudi dan vao th& khé. Vi BPS - mot loai hang
héa cé gid tri I16n, nén nhiéu ngudi khong thé dit
t4t cd niém tin cia minh vao san giao dich BDS
trong khi d6 chuwa ddm bdo dugc do an toan vé
mit phdp 1y cho cdc giao dich BPS. Piéu Dy
thdo cAn lam dé nang cao sy minh bach, an toan
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d6i v6i cdc giao dich BPS thyc hién qua san 1a
hoan thién cdc quy dinh vé vai trd clia san giao
dich BBS, cu thé 1a cdc nguyén tic t6 chic va
hoat dong cda san giao dich BPS, diéu kién doi
véingudi quin 1y, di€u hanh san; diéu kién vé s6
lugng nhin sy t6i thi€u cé ching chi hanh
nghé..'”,

Trong bdi cidnh hién nay, viéc bit budc cdc
giao dich BPS quy dinh tai Piéu 57 clia Dy thdo
phdi xdc nhian qua san 1a khong that sy can thiét.
Du thdo chi nén quy dinh cu thé vé diéu kién va
ndi dung hoat dong cua cdc san giao dich BBS dé
tdng tinh minh bach va an toan phdp 1y, con van
dé xdc thuc tinh hgp phép cla giao dich BPS cin
tdp trung vao gid tri phdap 1y cliia cong chitng khi
viin bdn cong chitng da va dang lam rat t6t chic
niing x4c thyc ndy trong thyc tién W
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REGULATIONS OF SOME COUNTRIES ON THE FLOOR
CONFIRMATION FOR REAL ESTATE EXCHANGES
AND UNNOTARIZED REAL ESTATE CONTRACTS
AND RECOMMENDATIONS FOR VIETNAM

® Master. DANG THI THU PHUONG
National Academy of Public Administration - Ho Chi Minh City Campus

ABSTRACT:

The draft Law on Real Estate Business (amended) is receiving comments from the public.
One of the most interesting and debated contents of this draft is the regulation on floor
confirmation for real estate exchanges and unnotarized real estate contracts. This paper analyzes
the nature of transaction confirmation and notarization for real estate exchanges and the
regulations of some countries, such as France and Germany, on these issues. Thereby, this paper
assesses the suitability of Vietnam’s regulation on floor confirmation for real estate exchanges
and unnotarized real estate contracts. Based on the paper’s findings, some commendations are
made to improve the draft Law on Real Estate Business (amended).

Keywords: real estate transactions, floor confirmation, notarization.
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