TAP CHi CONG THUONG

AP DUNG HINH PHAT POI VOI
TOI NHAN HOI LO THEO QUY PINH
CUA BO LUAT HINH SU

® HUA VAN AN

TOM TAT:

Toi nhan hdi 16 12 mot trong tdi pham thudc vé nhdm tdi tham nhiing dugc quy dinh tai B luat
Hinh sy nim 2015, stra d6i b6 sung nim 2017. Chii thé thyic hién hanh vi pham tdi nay 13 ngudi c6
chiic vu, quyén han trong cd quan, t§ chifc Nha nuéc va doanh nghiép, t§ chitc ngoai Nha nudc.
Theo phap luat hinh sy Viét Nam, tdi nhan hoi 16 ¢6 4 khung hinh phat, trong d6 hinh phat cao
nhat 12 tif hinh. Trong bai vi€t nay, tic gid sé trinh bay viéc 4p dung hinh phat d6i véi tdi nhan hdi
16 theo quy dinh ctia BO luat Hinh sy hién hanh va dé xuit mot s6 gidi phap nhim ning cao hiéu

qud diu tranh phong, chdng hoi 16.

Tt khéa: tdi nhan hoi 10, ngusi nhan hoi 10, ngudi dua hdi 19, hinh phat, dic diém hinh phat,

muc dich hinh phat, B6 luat Hinh sy ndm 2015.

1. Dit van dé

Nhan hdi 10, dua hoi 19, mdi gidi hoi 16 1a mot
trong nhitng hanh vi pham t6i gy nguy hiém cho
x4 hdi, xAm pham dén 1gi ich clia Nha nu6c va
nhin dan, lam suy gidm niém tin ctia nhan din
vao Pang, Nha nudc. Nhitng nim qua, cudc dau
tranh phong, chdng tham nhiing & Viét Nam da
dat dugc nhiéu thanh tyu ddng k&, rdt nhiéu dai dn
tham nhiing lién quan dén t9i nhan héi 1o da bi
phdt hién va dugc x Iy nghiém minh, nhu: vu dn
MobiFone mua c¢§ phin cia AVG nim 2020, vu
4n Cong ty Viét A ning gid ban kit xét nghiém
Covid-19 nim 2021, vu 4n “Chuyé&n bay gidi cttu”
nam 2021. Toi nhan hdi 16 c6 dau hiéu phép 1y ra
sao? Gy anh hudng xAu dé€n nhitng mdi quan hé
x4 hdi ndo? P&i dién v6i nhitng hinh phat nao?
Trong bai viét ndy, tdc gid s& trinh bay 1am sing
16 nhitng diéu do.
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2.Noi dung

2.1. Hinh phat theo Ludt Hinh sy

2.1.1. Vé khdi niém hinh phat

Hinh phat l1a bién phdp quan trong dugc Nha
nudc Viét Nam st dung dé dau tranh véi toi pham,
1a mot trong nhitng bién phdp cudng ché dugc 4p
dung ddi véi ngudi c6 15i trong viéc thuc hién toi
pham. Theo quan diém ctia Cdc Méc: “Hinh phat
khong phdi cdi gi khdc la bién phdp tu vé ciia xd
hoi véi nhitng hanh vi diéu kién ton tai ciia nd,
khong ké dé la nhitng diéu kién ton tai nhu thé
nao” [3, tr.531]. Theo V6 Khanh Vinh (2014):
“Hinh phat la bién phdp cudng ché nghiém khdc
duoc B ludt Hinh sw quy dinh do Toa dn nhdn
danh Nha nudc dp dung doi voi nguoi cé 16i trong
viéc thuc hién tdi pham va thé hién & viéc tudc
doat hodic han ché cdc quyén va lgi ich do phdp
ludt quy dinh déi véi nguoi bi két dn”[6, tr.347).
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Khdi niém hinh phat khong dugc quy dinh
trong BLHS nim 1985 va dugc quy dinh tai Piéu
26 BLHS ndm 1999 nhu sau: “Hinh phat la bién
phdp cudng ché nghiém khdc nhdt ciia Nha nudc
nhdm tuée bé hodc han ché quyén, lgi ich ciia
nguoi pham tdi. Hinh phat duoc quy dinh trong Bo
ludt Hinh sy va do Toa dn quyét dinh”. So véi
BLHS nim 1999, khdi niém vé hinh phat dugc
quy dinh tai Piéu 30 BLHS nim 2015 nhung c6
md rong thém ddi tugng chiu hinh phat 12 phip
nhin thuong mai pham tdi: “Hinh phat la bién
phdp cudng ché nghiém khdc nhdt ciia Nha nudc
digc quy dinh trong Bé ludt nay, do toa dn quyét
dinh dp dung doi véi nguoi hodc phdp nhdn
thuwong mai pham tdi nham tuéc bé hodic han ché
quyén, lgi ich ciia nguoi, phdp nhén thuong mai
dé”[1,tr.26].

2.1.2. Bdc diém ciia hinh phat

Thit nhdt, hinh phat 13 bién phdp cudng ché&
nghiém khic ctia Nha nudc.

Thit hai, hinh phat 1a bién phdp cudng ch€ dugc
quy dinh trong B0 ludt Hinh su.

Thit ba, hinh phat 13 bién phdp cudng ché do
Toa dn nhan danh Nha nudc dp dung.

Thit tu, hinh phat chi c6 thé dudc 4p dung doi
v6i nguGi hodc phdp nhan thuong mai thyc hién
toi pham.

Thit ndm, hinh phat 1am cho ngudi bi k&t 4n c6
antich.

2.1.3. H¢ théng hinh phat

Theo Vo Khdnh Vinh (2014): “Hé thong hinh
phat la danh muc cdc loai hinh phat do Nha nudc
quy dinh trong phdp ludt hinh sy va dugc sdp xép
theo mét trinh tu nhdt dinh tiry thudc vao mitc do
nghiém khdc ciia méi loai hinh phat. Hinh phat
chinh la hinh phat dvuoc dp dung chinh cho mot tdi
pham va duoc tuyén doc lap. Hinh phat bé sung la
hinh phat thém vao hinh phat chinh va khong duoc
tuyén doc ldp ma chi cé thé tuyén kem theo mot
hinh phat chinh” [6, tr.352,353]. Diéu 32 B luit
Hinh sy nim 2015, stta d8i b6 sung nim 2017 quy
dinh cdc loai loai hinh phat sau d6i véi ngudi
pham toi: “Hinh phat chinh bao gom: cdnh cdo,

phat tién, cdi tao khong giam giit, truc xudt, tiv cé
thoi han, tit chung thén, tit hinh. Hinh phat bo sung
bao gom: cdm ddm nhiém chitc vu, cém hanh nghé
hodic lam cong viéc nhdt dinh, cdm cu tril, tuéc mot
56 quyén cong dan, tich thu tai sdn, phat tién khi
khong dp dung la hinh phat chinh, truc xudt khi
khéng dp dung la hinh phat chinh. D6T vdi méi tdi
pham, nguoi pham tdi chi bi dp dung mot hinh phat
chinh va cé thé bi dp dung mét hodc mét s6 hinh
phat bé sung” [1,1r.26,27].

2.2. Ap dung hinh phat doi véi toi nhdn héi 1§

2.2.1. Vé khdi niém t¢i nhdn héi 1o

H®&i 16 vé ban chat 12 sy mua ban quyén luc, 1a
hanh mdt hanh vi dugc coi la vi pham phdp ludt va
dao ditc. Ngudi nhan héi 16 phdi 1a ngudi c6 chic
vu, quyén han va st dung quyén lyc d6 dé thu 1gi
bit chinh cho minh. Theo “Tir dién Tiéng Viét”,
“h6i 16" duge hiéu 1a “dua tién ciia cho nguoi co
quyén hanh dé nho lam viéc cé loi cho minh, bing
hanh vi lam dung chitc vu, quyén han hodc lam sai
phdp ludt”[4, tr.459]. Tuy nhién, dudi géc do khoa
hoc lut hinh sy, “hdi 16” dugc hi€u bao gém 3
loai hanh vi pham t0i tuong &ng véi 3 tdi hoi 19, cu
thé 13: tdi nhan hai 10, toi dua hdi 16, tdi 1am moi
gidi hoi 16.

Theo quy dinh tai Diéu 354 BLHS nim 2015
(stra d6i, bd sung nim 2017), khai niém toi nhian
h6i 10 ¢6 thé duge hi€u nhu sau: toi nhan hoi 16 1a
hanh vi clia ngudi ¢6 chiic vu, quyén han da 1gi
dung chic vu, quyén han truc ti€p hoic qua trung
gian nhan hodc s& nhin nhin tién, ti sdn hoic Igi
ich vat chit, Igi ich phi vat khdc chit dudi bat ky
hinh thic ndo, c¢6 gid tri tir hai triéu dong trg 1én
hoic dudi hai triéu dong nhung di bi xi 1y ky luat
vé& hanh vi ndy ma con vi pham hoic da bi két 4n
vé mot trong cédc tdi thudc nhom tdi tham nhiing
(Muc 1, chuong XXIII) d€ 1am hoic khong lam
mot viéc vi 1di ich hodc theo yéu cau clia ngudi
dua hoi 19.

2.2.2. Co sé phdp ly

Toi nhin héi 16 duge quy dinh tai Piéu 354 Bo
luat Hinh sy nim 2015 (stta d8i, b6 sung nim
2017) ¢6 ndi dung cu thé nhu sau:
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“1. Ngudi ndo 10i dung chic vu, quyén han
tryc ti€p hodc qua trung gian nhan hoic s& nhin
bat ky 10i ich nao sau diy cho chinh ban than
ngudi d6 hodc cho ngudi hoic td chitc khic dé 1am
hodc khong lam mot viéc vi 1di ich hodc theo yéu
cAu cla ngudi dua hdi 19, thi bi phat ti tir 02 nim
dén 07 nim:

a) Tién, tai sdn hoic 10i ich vat chat khac tri
gid tir 2.000.000 déng d&n dudi 100.000.000 dong
hodc dugi 2.000.000 dong nhung da bi x& 1y ky
luat vé hanh vi ndy ma con vi pham hoic da bi két
4n vé mot trong cic toi quy dinh tai muc 1 chuong
nay, chua dugc x6a 4n tich ma con vi pham;

b) Lgi ich phi vat chat.

2. Pham tdi thudc mdt trong cdc trudng hgp sau
day, thi bi phat ti tif 07 nim dén 15 nim:

a) C6 t3 chuc;

b) Lam dung chifc vu, quyén han;

c) Cuda hoi 16 12 tién, tai sdn hoidc 1di ich vat
chat khdc tri gid tr 100.000.000 dong d&n dugi
500.000.000 dong;

d) Gay thiét hai vé tai sdn tir 1.000.000.000
dé&n duéi 3.000.000.000 dong;

d) Pham t0i 02 14n trd 1én;

e) Bi€trd cta hoi 10 12 thi sdn ciia Nha nudc;

g) Poi hoi 10, sdch nhi€u hoic dung thd doan
xao quyét.

3. Pham tdi thudc mdt trong cdc trudng hgp sau
day thi bi phat ti ti 15 nim d&n 20 nam:

a) Cta hoi 106 12 tién, tai sdn hoic 1gi ich vat
chat khdc tri gid tir 500.000.000 dong d&n du6i
1.000.000.000 ddng;

b) Gay thiét hai vé tai san tir 3.000.000.000
ddng d&n dué6i 5.000.000.000 dong.

4. Pham tdi thudc mdt trong cdc trudng hop sau
day, thi bi phat tit 20 nam, td chung thian hodc t&
hinh:

a) Ctia hoi 10 1a tién, tai san hodc 1gi ich vat
chatkhdc tri gia 1.000.000.000 dong trd 1én;

b) Gay thiét hai vé tai sdn 5.000.000.000 dong
trd 1én.

5. Ngudi pham toi con bi cim ddm nhiém chitc
vu nhat dinh tir 01 nim d&€n 05 nim, c6 thé bi phat
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tién tir 30.000.000 dong d&n 100.000.000 ddng,
tich thu mot phan hoic toan bo tai san.

6. Ngudi c¢6 chic vu, quyén han trong céc
doanh nghiép, t& chiic ngoai Nha nu6c ma nhin
hdi 16 thi bi xit 1y theo quy dinh tai Piéu nay”[l,
tr.415,416].

2.2.3. Ddu hiéu phdp Ly

Thit nhdt, khdch thé ciia toi pham: Toi nhan hdi
16 xAm pham dén nhitng quan x4 hoi lién quan
dén nhitng hoat dong ding din cla cic co quan, t&
chitc trong Nha nudc va clia cdc doanh nghiép, t&
chitc ngoai Nha nudc. Tir d6, hanh vi pham tdindy
1am cho cdc cd quan, t& chiic, doanh nghiép bi suy
y&u, mat uy tin; 4nh hudng dén viéc thuc hién chi
truong, dudng 18i cia Ping va Nha nudc. Doi
tugng tic dong clia toi nhan hdi 19 12 tién, tai sin,
gid'y td c6 gid tri tai sdn hodc 1gi ich vat chatkhdc.

Thit hai, mdt khdch quan ctia téi pham: Hanh vi
khdch quan clia tdi nhan hdi 16 khd phic tap, can
c6 su k&t hgp clia nhiéu diu hiéu d€ nhan biét.
Ngudi nao thuc hién hanh vi thudc mot trong bon
trudng hop sau ddy méi dudc coi 1a pham toi nhin
hoi 16:

- Loi dung chitc vu, quyén han tryc ti€p hoic
qua trung gian nhan hodc s& nhin cho chinh bdn
than minh hoic cho ngudi hoic td chitc khac tién,
tai san hodc Idi ich vat chat khdc tri gid tir
2.000.000 dbng trd 1én, dé€ lam hoic khong lam
mot viéc vi Idi ich hoic theo yéu ciu clia ngudi
duwa hoi 16.

- Lgi dung chitc vu, quyén han tryc ti€p hoic
qua trung gian nhian hodc s& nhin cho chinh ban
thdn minh hodc cho ngudi hodc t& chitc khdc tién,
tai san hodc 1di ich vat chat khdc tri gid duéi
2.000.000 dong nhung da bi xit 1y ky luat vé hanh
vi ndy ma con vi pham, d€ 1am hoic khong lam
mdt viéc vi Idi ich hodc theo yéu ciu clia ngudi
dua hoi 16.

- Loi dung chitc vu, quyén han tryc ti€p hoic
qua trung gian nhian hodc s€ nhin cho chinh ban
than minh hozc cho ngudi hodc td chitc khac tién,
tai sdn hoidc 1gi ich vat chat khdc tri gid dudi
2.000.000 dong nhung da bi két 4n v& mot trong
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cédc tdi quy dinh tai muc mdt chuong XXIII, chua
dudc x6a 4n tich ma con vi pham, dé 1am hoic
khong 1am mdt viéc vi 16i ich hoic theo yéu ciu
clia ngudi dua hoi 16.

- Lgi dung chiic vu, quyén han tryc ti€p hoic
qua trung gian nhin hodc s€ nhin cho chinh ban
than ngudi d6 hoic cho ngudi hoic td chiic khic
1gi ich phi vat chat, d&€ lam hoic khong lam mot
viéc vildiich hoiic theo yéu cau clia ngudi dua hdi
16. Loi ich phi vat chit quy dinh trong DPiéu luit
nay la Igiich vé tinh than, vé tinh cdm, tinh duc...

Thit ba, mdt chii quan ctia ti pham: Ngudi nhan
h&i 16 thyc hién hanh vi véi 18i ¢6 ¥ truc tiép, tic 1a
nguGi pham t0i nhan thic dugc hanh vi Igi dung
chitic vu, quyén han ma minh dudc giao d€ lam
hodc khong lam mot viéc vi 1gi ich hodc theo yéu
cAu clia ngudi dua hoi 16 1a nguy hi€m cho xa hdi va
trdi phdp luat; thdy dugc hau qua clia hanh vi d6 va
mong mudn x4y ra. Pong cd clia ngudi pham toi 1a
vu 10i v6i muc dich nhan hoi 16 tién, tai sdn hodc 1oi
ich vat chat, phi vat chit clia ngudi dua hoi 16.

Thit tu, chii thé ciia tdi pham: Chi thé cla toi
nhan héi 16 phai bdo ddm nhitng dic diém chung
vé chii thé cla cic loai toi pham, tic 13 ngudi
pham tdi phdi tir dd 16 tudi trd 1én, c6 ning luc
trach nhiém hinh sy theo quy dinh tai Diéu 12 va
Piéu 21 cta Bo luat Hinh su nim 2015 (stra déi,
bd sung nim 2017). Ngoai ra, ngudi nhan hdi 16
con c6 nhitng dic diém riéng nhu: phdi 12 ngudi
c6 chifc vu, quyén han trong cd quan, t& chiic Nha
nudc va doanh nghiép, t6 chifc ngoai Nha nuéc.
Mit khéc, chic vu, quyén han ctia chii thé nhan
hoi 16 phai c6 lién quan dén viéc gidi quy€t nhitng
yéu ciu clia ngudi dua hoi 16.

2.2.4. Ap dung hinh phat

Cin ct phdp Iy d€ quy dinh vé cdc mic hinh
phat d6i véi toi nhan héi 19 1a ngudi vi pham phai
c6 dd dau hiéu cau thanh t6i pham theo quy dinh
ctia Luat Hinh sy va s6 1gi ich ma ngudi d6 nhan
dugc khi ddp dng yéu ciu cda ngudi dua hdi 16.
biéu 354 Bo luat Hinh sy nim 2015 (stra d6i, bo
sung nim 2017) quy dinh cu thé cdc mic hinh phat
doi véi toi nhan hoi 16 nhu sau:

Khung thit 1 (Khodn 1 Piéu 354 BLHS 2915,
stra ddi, bo sung 2017): Nhan hdi 16 khong c6 cic
tinh ti€t dinh khung ting ning, ngudi pham tdi c6
thé bi phat tii tir 02 nim dé&n 07 nim d6i v6i nhitng
hanh vi nhdn tién, tai sdn hoic 1gi ich vat chat
khdc tri gid tr 2.000.000 dong dén dudi
100.000.000 ddng hoic dugi 2.000.000 ddong
nhung da bi x{t 1y ky luat vé hinh vi ndy ma con vi
pham hoic da bi k&t 4n v&é mot trong cdc toi vé
tham nhiing, chua dugc x6a 4n tich ma con vi
pham.

Khung thtt 2 (Khodn 2 Diéu 354 BLHS 2915,
stta d6i, bd sung 2017): Nhan héi 16 thudc mot
trong nhitng tinh ti€t ting ning sau, ngudi pham
tdi c6 thé bi phat tii tir 07 nim dén 15 nim: C6 t8
chitc; lam dung chiic vu, quyén han; ctia hdi 19 12
tién, tai sdn hodc Igi ich vat chit khdc tri gid tir
100.000.000 déng dé&n dusi 500.000.000 dong;
giy thiét hai vé tai sdn tir 1 ty d&€n dudi 3 ty dong;
pham ti 02 14n trd 1&n; bi€t 16 clia hoi 16 12 thi sdn
cia Nha nuéc; doi hoi 16, sach nhi€u hodc dung
thi doan x4do quyét.

Khung thit 3 (Khodn 3 Piéu 354 BLHS 2915,
stta d8i, b sung 2017): Nhan hdi 16 thudec mot trong
nhifng tinh tiét ting ning sau, ngudi pham tdi c6 thé
bi phat tli tir 15 nim dén 20 nim: Cta hdi 16 1a tién,
tai sdn hodc Igi ich vat chat khac tri gid tr
500.000.000 ddng d&n dudi 1 ty ddng; gay thiét hai
vé tai san tir 3 ty dong d&n dudi 5 ty ddng.

Khung thtt 4 (Khodn 4 Diéu 354 BLHS 2915,
stta d6i, bd sung 2017): Nhan hdi 16 thudc mot
trong nhitng tinh ti€t ting ning sau, ngudi pham
toi c6 thé bi phat ti 20 ndm, ti chung than hodc t&
hinh: Cta h&i 16 1a tién, tai sdn hoidc Igi ich vat
chatkhdc tri gid 1 ty dong tr 1én; gAy thiét hai vé
taisdn 5ty dong trd 1én.

Ngoai cdc hinh phat chinh ra, ngudi pham t6i
con c6 thé phai chiu cdc hinh phat b3 sung: bi cAm
ddm nhiém chic vu nhit dinh tir 01 nim dén 05
nim, c6 thé bi phat tién tir 30.000.000 dong d&n
100.000.000 ddng, tich thu mot phan hoic toan bd
tai san.

Chiing ta c6 thé tham khdo vi du thyc tién vé
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vu 4n “Chuyén bay gidi citu” vira dugc TAND TP.
Ha Noi tuyén 4n so thim vio ngay 28/7/2023 sau
3 tuan xét xi. Theo Bdo Nhan dan (2023) thong
tin: vu 4n “Chuyén bay gidi citu” c¢6 54 bi cdo bi
VKSND TP. Ha Noi truy t& vé tdi nhan hoi 16 (21
bi c40); toi dua hoi 16 (23 bi cdo); toi mdi gidi hoi
16; (4 bi cao, tdi lam dung chic vu, quyén han
trong khi thi hanh cong vu (4 bi cdo); toi lira ddo
chi€m doat tai sin (2 bi cdo). Téng s& tién ma céc
bi cdo nhan hdi 16 12 khodng 165 ty dong. Qua dai
4n tham nhiing nay, phan tich vé cdc diu hiéu
phdp Iy, ta thd'y hanh vi pham tdi ctia cdc bi cdo
déu thda min dé cau thanh toi pham.

Thit nhat, vé khach thé clia tdi pham: Toi nhan
h&i 16 clia 21 bi cdo trong vu 4n “Chuyén bay gidi
cifu” da xaAm pham dé&n nhitng hoat dong diing
ddn ctia Nha nu6c véi chi truong dua nhitng cong
dan Viét Nam dang lam viéc va hoc tip & nudc
ngoai vé nuéc thdi gian dich bénh Covid-19 bung
phat. Hanh vi pham to6i nhan hoi 19 clia céc bi cdo
dd xAm dén 1¢i ich hgp phdp cla nha nudc va
nhan dan. lam suy y€u, mit uy tin clia cdc co quan
lién quan; dnh hudng dén viéc thuc hién chi
truong cia Padng va Nha nudc. Pdi tugng tdc dong
clia toi nhan hdi 1 trong vu 4n 12 tién, thi sdn cda
Nha nuéc va nhan dan.

Thit hai, vé mit khdch quan clia toi pham:
Hanh vi khdach quan cta cdc bi cdo pham tdi nhan
h&i 16 trong vu 4n nay 12 yéu ciu nhitng cong dan
Viét Nam dang lam viéc va hoc tdp ¢ nudc ngoai
hoic ngudii than clia ho phai dua hdi 16 véi so tién
kh4 16n méi dudc dua vé nudc (bi cdo nhian hoi 10
cao nhat dé€n 42,5 ty dong). Hanh vi nay trdi vdi
chii triong ctia Chinh phii, yéu cAu tao moi diéu
kién thuin Igi d€ cong dan Viét Nam dang mic
ket & nu6c ngoai dude vé nudc.

Thit ba, vé mit chli quan clia toi pham: TAt cd
21 bi cdo pham tdi nhan hdi 1o trong vu 4n nay
déu thyc hién hanh vi véi 18i ¢d y truc ti€p. Tic 1a
cdc bi cdo nhédn thic dugc hanh vi 1¢gi dung chic
vu, quyén han ma minh dudc giao d€ lam theo
yéu cdu ctia ngudi dua hdi 16 12 nguy hiém cho xa
hoi va trai phap luat. Mic du thdy dugc hau qua
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clia hanh vi d6 nhung ho vin thyc hién va mong
né mudn xdy ra. Pong co cla cdc bi cdo pham toi
12 vu 16i véi muc dich nhan hdi 19 tién, tai sdn cla
ngudi dua hdilo hodc thin nhan clia ho.

Thit tu, chii thé cda tdi pham: Chd thé cla toi
nhan hdi 16 trong vu 4n “Chuyén bay gidi ctu”
gdm 21 bi cdo, tit cd déu 1a ngudi cé chitc vu,
quyén han & cdc Bo, nganh, chinh quyén dia
phuong; c¢6 di nang luc trach nhiém hinh sy va da
tudi chiu trach nhiém hinh sy. Céc bi cdo da lgi
dung, chitc vu quyén han cia minh d€ tryc ti€p
hoic thong qua trung gian d€ nhan hi 16 trong khi
thi hanh cong vu.

Thong qua ban 4n ma TAND TP. Ha Noi da
tuyén danh cho cdc bi cdo vao ngay 28/7/2023 nhu
bdo Nhan Dan da thong tin, ngudi viét nhan thay
sau khi xem xét cdc ching cd budc tdi cua
VKSND TP. Ha Noi, cdc tinh ti€t gidm nhe va
ting ning trach nhiém hinh sy, k&t qud tranh tung
gitta cdc luat su clia bi cdo véi kiém sit vién tai
phién toa, bdn 4n ma Hoi ddng xét xit tuyén phat
ddi v6i cdc bi cdo 1a hoan toan hgp ly, ding ngudi,
ding t0i.

2.3. Gidi phdp nhdm néng cao hi¢u qud ddu
tranh phong, chong hoi 1o

H6i 106 12 mot trong nhitng toi pham phifc tap va
12 hé qud ctia nhiéu nguyén nhan. Nhiim ning cao
hiéu qud d4'u tranh phong, chéng tham nhiing néi
chung va hdi 16 néi riéng, chiing ta cin thyc hién
ddng bo nhitng gidi phdp sau day:

Mot la, Nha nuéc can d?fy manh cdi cdch
nhitng thd tuc hanh chinh phién ha, x6a bé triét dé
cd ch& “xin - cho™; dﬁ?y manh xa hdi héa cac dich
vu cong d€ gidm bt sy chénh 1éch “cung - ciu”,
von 1a nguyén nhan chi y&u cla viéc dua hoi 10
va nhian hdi 16.

Hai la, ting cudng kiém sodt viéc thyc thi
quyén luc cia ngudi ¢6 chiic vu, quyén han; ning
cao nhén thic cia nhan din, phdt huy vai tro tich
cyc clia co quan béo chi, truyén thong trong viéc
phdthién, t6 gidc ddi véi tham nhiing, nhan hdi 10.

Ba la, cong khai, minh bach vé t3 chitc va hoat
dong clia cd quan, don vi; thuc hién quy tic dng xi
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clia ngudi c6 chifc vu, quyén han trong cd quan, t8
chitc, don vi; chuyén d6i vi tri cong tic ctia ngudi cé
chiic vu, quyén han trong cd quan, t3 chtic, don vi.

Bon la, cd quan c6 thAim quyén thudng xuyén
ki€m sodt tai sdn, thu nhap cda ngudi c6 chic vu,
quyén han trong cd quan, t§ chitc, don vi Nha nu6c
va ngoai Nha nudc; thong qua hoat dong giam sit,
thanh tra, kiém toan d€ phat hién tham nhiing.

Ndm la, quy dinh vé trach nhiém va ché tai x{
1y nghiém minh d6i v6i ngudi diing diu co quan,
t chifc, don vi trong Nha nudc va ngoai Nha nudc
trong viéc phong, chdng tham nhiing néi chung va
h&i 16 néi riéng.

Sdu la, coi trong va thudng xuyén gido duc, rén
luyén dao ditc cich mang, ning cao bdn linh chinh
tri cho cdn bd, ddng vién, ngudi c6 quyén han dé
ho khong bi cdm dd, sa ngd bdi 1gi ich vat chat;
cédc cip 1y, t& chitc Pang cin chi trong cong tdc
kiém tra, gidm sat viéc thuc hién cam k&t clia cdn
bd, ddng vién & dia phuong, co quan, don vi.

Bdy la, hoan thién chinh sdch tién luong tién
luong, ning cao chit lugng ngudn nhan lyc dé
khong ngirng nang cao ddi song vat chit tinh than
clia cdn bo, ddng vién, ngudi c6 chitc vu quyén
han d€ ho khong can tham nhiing, khéng mudn
tham nhiing.

Tdm la, xay dung cd ch& phdi hdp gitta Thanh
tra, Ki€ém todn v6i Cd quan diéu tra va Vién ki€m
sat trong viéc phdt hién, diéu tra, x Iy cdc vu dn
tham nhitng, dic biét1a cdc toi pham vé tham 6 tai
sdn va nhan hoi 10.

Chin la, ddy manh hdp tdc qudc t€ trong dau
tranh, Xt Iy cdc vu 4n tham nhiing, h6i 16 c6 yé&u
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ABSTRACT:

The crime of accepting bribes falls under the group of corruption crimes specified in the 2015
Penal Code, amended and supplemented in 2017. The subject of this crime is a person with a high
position and powers working for state agencies, non-state enterprises, or organizations. According
to the Penal Code of Vietnam, there are four penalty frames for bribery, of which the highest
penalty is death. This paper presents the application of penalties for the crime of accepting bribes
in accordance with the provisions of the current Penal Code. The paper also proposes some
solutions to improve the effectiveness of the fight against bribery in Vietnam.

Keywords: bribery, bribe takers, bribe giver, penalties, punishment characteristics, penalty
purposes, the Penal Code 2015.
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